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TOPICAL INDEX 


I. Control and Regulation. 
§ 2. WHAT CONSTITUTES INSURANCE. 


2—“Insurance” is contract whereby one party, for compensation, assumes particular risks of 
other party, and promises to pay ascertainable sum on specified contingency. Bankers 
Health & Life Ins. Co. v. Knott. (Ga.) 

2— Contract to furnish attorney to represent automobile owner in court actions, held one of 
“insurance” as regards necessity for license to do business. That contract to furnish 
attorney to represent automobile owner in court actions stated that it was not insurance 
policy, held not to determine its character. One cannot change nature of insurance busi- 


ness by declaring in contract that it is not insurance, Allin, Insurance Commissioner 
v. Motorist’s Alliance of America, Inc. (Ky.) 

§ 3. POWER TO CONTROL AND REGULATE. 

a has power to regulate conduct of insurance business. Munhall v. Travelers Ins. Co. 

“2 

$ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

4—Insurance law entitling beneficiary to insurance policy unless transferred to defraud 
creditors held not to repeal law entitling creditors of insured to insurance exceeding 
amount purchasable with $500 premium. United States Mortgage & Trust Co. v. 
Ruggles. (N. Y.) 

4—Remedial statutes requiring provisions in liability licies to protect persons injured 
should be most liberally construed. Stone v. Inter- Bra te Bagenee. (Wis.) 

§ 10. SUPERVISION BY PUBLIC OFFICERS OR COUR 

10—Definition of total disability in proposed form held not aaa expression of statu- 
tory authority to define phrase. Mutual Benefit Life Ins. Co. v. Commissioner of 
Insurance. _(Mass.) 

10—Stipulation in prior suit to enjoin enforcement of order reducing fire insurance rates 
applied to subsequent rate reduction, where original reduction order had been revoked. 
Stipulation that, on reduction of fire rates, insurance companies could, pending liti- 
gation, collect rates formerly in force on giving bond to refund excess premiums, 
constituted promise to return excess charges. Failure of superintendent to make speci- 
fied findings on reducing fire rates did not relieve insurance companies from obliga- 
tion under stipulation requiring such findings, where companies failed to furnish 
information as agreed. Refusal of interlocutory injunction to restrain enforcement of 
order reducing fire rates, until insurance companies should comply with stipulation 
requiring return of excess premiums collected, held justified. Fire insurance rate reduc- 
tion took effect immediately, where parties agreed by - Fa ulation that reduction 
should apply to all classes alike. National Fire Ins. artford v. Thompson. 


( 

§ 12. REGULATION OF AGENTS AND BROKERS. 

12—Ruling of insurince commissioner revoking certificate of suety to act as insurance 
agent will not be controlled by certiorari unless arbitrary. Evidence warranted finding 
by insurance ee - violation of insurance law by agent in making incomplete 
comparison of licies. v. Lawson Auditor. (W. Va. 

§ 1932? RECIPROCAL, OR INTERINSURANCE ASSOCIATION. 

12%—Act authorizing injured party to proceed against insurer of party causing injury for 
satisfaction of judgment held applicable to reciprocal insurance companies. Schott v. 
Continental Auto Ins. Underwriters. (Mo.) 

§ 13%. STATE INSURANCE. 

134%4—Interest is allowable on hail insurance claims only in accordance with hail insurance 
law; claimant pursuing remedy of mandamus to recover on hail insurance claim may 
recover interest only for period warrant would have drawn interest, if promptly issued. 
Schmitz v. Olsness. (N. D. 

§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 

§ 16. WHAT CONSTITUTES “DOING BUSINESS.” 

16—Undisputed facts held to show that defendant insurance company was not doing busi- 


ness in Missouri, and that seyeicee served was not agent who could be served. Bald- 
win v. Iowa State Traveling Ass’n. ( 


§ 17, ——APPLICATION OF LOCAL LAWS. ; 
17—Foreign insurance companies securing license to do business submit themselves, not 
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only to state statutes but to interpretation thereof by state courts. Lawson v. Aitna 
Ins. Co. (U. 2 <. 
19. —— RETAL os “LEGISLATION. 

19—Municipal taxes paid by foreign insurance company are to be coneitered as part of ag- 
gregate taxes paid within sate in construing retaliatory law. Life & Casualty Ins. 
Co. of Tenn. v. Coleman (K y-) 

§ 20. LOCAL AUTHORITY OR LICENSE AND LICENSE FEES OR TAXES. 

20—Foreign, life, health corporation with no par value stock held entitled on compliance 
with laws, to license to transact health and accident insurance, notwithstanding it could 
not qualify as foreign life insurance company. People ex rel Mountain States Life 
Ins. Co. v. Lowe. (Ill. 

ee LOCAL FUNDS AND SECURITIES. 

21—Claims of policyholders and creditors having origin in business transacted in country 
were primary charge on fund deposited in trust by foreign insurance company. Attach- 
ment liens as against trust fund deposited by foreign insurance a were subordinate 
to claims of domestic policy holders and creditors. Any surplus of trust fund deposited 
by foreign insurance company was, until appointment of Settee, subject to attach- 
ment or sequestration in aid of claims arising from business done abroad. Surplus in 
hands of superintendent of insurance completing liquidation of foreign insurance com- 
pany was held as auxillary receiver. Foreign creditor procuring attachment against 
property of insurance company was entitled to interest on claim payable from surplus 
after liquidation. People by Beha. (N. Y. 

21—Judgment on Russian re policy issued in 1914 by unlicensed company held not entitled 
to classification as ‘domestic claim’”’ s —— of alleged foreign reinsurer licensed 
in state in 1920. In re People. (N 

§ 25. —— CIVIL LIABIL ITY OF AGENTS. 

25—Statutory licensee “procuring” fire insurance in foreign companies held not subject to 
statutory liability of one who shall “‘solicit or place” such insurance. Agent “procur- 
ing’ uncountersigned fire insurance policies under statute held not Within statutory 
liability of agent ‘soliciting or placing’ uncountersigned policies; ‘“countersigning. 
Agent authorized to procure but not place insurance held not liable for alleged breach 
of contract when insurer refused to issue policy. Ferm et al. v. L’Activite Insurance 
: Reinsurance Co. Ltd. et al. (Wis 

§ 30. OFFENSES BY AGENTS OR BROKERS. 

30—Whether defendant charged with engaging in business as insurance agent without license 
belonged to “exempt” class held defensive matter. Defense by one charged with engaging 
in business of insurance agent without license that he belonged to exempt class need 
not be set up by special plea. Tucker v. State. (Ala.) 


II. Insurance Companies. 
(A) STOCK COMPANIES. 


§ 32. INCORPORATION, ORGANIZATION AND EXISTENCE. 

32—-Companies may be organized to transact only health and accident insurance. People 
ex rel Mountain States Life Ins. Co. v. Lowe. (lIil.) 

(B) MUTUAL COMPANIES. 

§ 57. FRANCHISES AND POWERS. 

(2). Contracts of insurance. 

57(2)—Foreign life insurance corporation at time of application for approval of provisions 
did not have authority to write disability insurance in connection with life insurance 
policies. Mutual Benefit Life Ins. Co. v. Commissioner of Insurance. (Mass.) 

III. Insurance Agents and Brokers. 

(A) AGENCY FOR INSURER. 

§ 73. THE RELATION IN GENERAL. 

§ 73—One solicit ting insurance and procuring ppelicatios panier is a of company, not 
of insured. Hartford Fire Ins. Co. v. Smith. (Okla 

§ 80. AUTHORITY AND DUTIES OF AGENT AS to INSURER. 

80-—-Under statute, insurance agent received payment of premiums in fiduciary capacity. 

Where one of copartners operating private bank was insurance agent, bank must be 

held to have received premiums from him for deposit with knowledge of trust character. 

Receiver for insolvent bank stood, in relation to deposit of trust funds, in same position 

as did bank. Insurance company, for which one of copartners operating bank was 

agent, held entitled to decrease directing bank’s receiver to pay over premiums deposited 

on ground they were trust funds. In re Home Ins. Co. (Mich.) 

81. INDIVIDUAL INTEREST OF OFFICER OR AGENT 

In view of previous issuance of fire policies on agent’s own ‘property, agent’s execution 

of policy and mailing report thereof to company constituted acceptance of risk. National 

Fire Ins. Co. of Hartford, Conn. v. Llewellyn et al. (Okla.) ; 

81—Agent’s concealment of relationship to insured until after fire loss vitiated policy ‘and 
precluded ratification, under provision making policy void for concealment; refusal of 
lasivantiae that insurer would not be bound by information received after fire as to 
agent’s_relation to insured held error. Henshaw v. Globe & Rutgers Fire: Ins. 
Co. (W. Va.) 

§ 83. LIABILITIES OF “AGE NTS. AND THEIR SURETIES. 

(1). In general. 
83(1)—Agent contracting by agency agreement and bond to refund to insurer unearned com- 


missions on premiums returned cannot deny are yaw insurer arbitrarily canceled 
policies. Houston et al v. American Ins. Co. (Ark 
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83(1)—Insurance company, having breached agency contract, held not entitled to recover 
damages from agents for their refusal to perform further. British America Assurance 
Co. v. Law Union & Rock Ins. Co. ( i 

§ 84. COMPENSATION OF AGENT. 

(4). Commissions on renewals. | 

84(4)—Agent’s ten-year contract fixing commissions on renewal premiums was not merged 
in second contract entered into after original term expired; agreement between insur- 
ance company and agent held merged in subsequent agreement made shortly thereafter 
which adjusted rights under former contract; insurance; insurance agent’s conduct in 
sending letter to sub-agents relative to advantages of rival company constituted “in- 
terference with insurance company’s business” within clause forfeiting future renewal 
premiums. Colwell v. Union Central Life Ins. Co. of Cincinnati, Ohio. (N. D.) 

84(4)—Agent’s right to commission on renewal policies cannot be defeated without clear 
showing that right was surrendered by virtue of agreed consideration. Central States 
Life Ins. Co. v. Walker. (Okla.) 

§ 86. EXTENT AND EXERCISE OF 

§ 92. EVIDENCE AS TO AUTHORITY. 

92—Statement by insurer’s local agent as to effect of fire policy accepted by insured when 
making application held admissible on question of agent’s authority. Zaremba v. 
Grange Mutual Fire Ins. Co. (Mich.) ....... ce eee eee 

92—Insurance company held not liable for amount paid by insured to soliciting agent in 
excess of first annual premium, in view of insured’s knowledge of limited authority. 
‘Thompson v. Equitable Life Assurance Society of U. S. (N. C.) .... nals 

92—Absent proof that insurance agent exceeded authority in attaching indorsement, court 
assumed agent’s authority was conceded. Automobile Ins. Co. v. Conway. (N. J. 

92—Evidence held insufficient to establish soliciting agent had authority to extend credit 
for first premium on life policy. Sachs et al. v. North American Life Ins. Co. of 
Chicago. _(Wis.) 

§ 93. UNAUTH 

93—Insurer is bound by acts of agent within scope of authority, even though agent is act- 
uated by fraudulent intent. Insured’s rights are not affected because insurer’s agent’s 
acts are actuated by fraudulent intent unless insured participates in fraud. 
v. Pioneer Life Ins. Co. (S. C. 

§ 95. NOTICE TO AGENT. 

95—General insurance agent’s knowledge of facts invalidating fire policy would be knowl- 
edge of company. Patten et al. v. Springfield Fire & Marine Ins. Co. (Mo.) 


(B) AGENCY FOR APPLICANT OR INSURED. 


§ 96. CREATION OF AGENCY TO PROCURE INSURANCE IN GENERAL. 
96—Question of broker’s authority to act as insured’s agent must be determined from 
facts and circumstances, together with conduct and communications between parties. 
Detroit Trust Co. v. Transcontinental Ins. Co. of New York. (Cal.) 
96—Insured’s action in giving insurance agent general authority to select companies, cancel 
olicies, and take out others, did not make agent insured’s agent in issuing policy. 
anover Fire Ins. Co. v. D. W. Ray & S 
§ 97. CREATION OF AGENCY FO 
§ 98. IN GENERAL. E 
98—Broker’s agency in insured’s behalf may exist even though commissions are paid broker 
by insurer. Detroit Trust Co. v. Transcontinental Ins. Co. of New York. (Cal.) .... 
98—Insurance agent could not act as agent for insured and insurer in case there was con- 
flict of interest. Insurance agent, in case there was no conflict of interest, could act 
as agent both for insured and insurer. Rose Inn Corporation vy. National Union Fire 
Ine. Ca. ot .ah.. CN. ¥.). .. 
§ 100. EVIDENCE AS TO AGENCY. 
100—Evidence held to show broker was insured’s agent in taking out policy at increased 
rate, making policy in full force and effect. Detroit Trust Co. v. Transcontinental 
Ins. Co. of New York. (Cal. 
§ 103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL. 
103—-Finding that broker breached agreement to procure certain type of policy held justified. 
Failure of plaintiff applying for definite kind of policy to read policy issued held not to 
reclude against broker for breach of undertaking. Insured sustaining loss need not 
fitigate liability of insurance company in separate suit as condition precedent to recovery 
against broker for issuing wrong kind of policy where policy was in evidence. Harris 
v. A. P. Nichols Ins. Co. (Mo.) ; : 
103—Insurance broker’s refusal to make change in sprinkler system recommended by in- 
surance inspector held not failure to perform contract precluding recovery for prin- 
cipal’s breach thereof. Contract with insurance broker to carry stated minimum amount 
insurance held not illegal because it might require over insurance of property. I. 
Tanenbaum Son & Co. v. Brooklyn Furniture Co. (N. Y.) 


$ 104. —- TO PROCURE INSURANCE AND LIABILITY THERE- 


104—Where contract provided vendor should procure insurance, adding cost to purchase 
price, duty was on vendor to collect insurance under policy taken in fis name containing 
stipulation he was sole owner. Robinson et al. v. Wade. (Ala.) 

104—Where bank agreed to keep cotton covered by trust deeds insured up to aggregate 
amounts of loans made for cotton purchases, bank’s obligation to borrower as regards 
procuring insurance was that of agent. Citizens’ Bank v. Frazier (Miss.) 

$ 107. EXTENT AND EXERCISE OF POWERS OF AGENT. 

$ 108. IN GENERAL. . 

108—If broker had authority to procure fire policy regardless of rate, insurer should be 
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bound by policy at increased rate in broker’s possession, uncanceled and premium 
fully paid. Detroit Trust Co. v. Transcontinental Ins. Co. of New York. (Cal.) 

§ 112. RATIFICATION. 

112—Fire insurance on interest of original seller of truck, without knowledge of policy, was 


made valid by such seller’s ratification subsequent to joss. Kleiber Motor Truck Co. v. 
International Indemnity Co. (Cal.) 


IV. Insurable Interest. 


§ 114. NECESSITY IN GENERAL. 

114—One procuring insurance on his own life may name as beneficiary another having no 
insurable interest. Wilkerson v. Gallahar. (Ala. 

114—Where insured secured policy on own life for benefit of beneficiary, 
beneficiary need not have insurable interest in life of insured. Liberty Life Ins. Co. 
v. Strauss. (Ky.) 

114—Insurable interest is necessary to support recovery of proceeds of life insurance policy. 
Shoemaker v. Harrington et al. (Tex.) 

114 --Insurance contract, originally made for benefit of one not having insurable interest 
in life insured, is void as against public policy. Bankers’ Reserve Life Co. v. 
Matthews et al. (U. S.) 

§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 

1). Nature and extent of interest. 

115(1)—“‘Insurable interest’? exists where one had reasonable expectation of deriving ec 
cuniary advantage from preservation of subject-matter. Insured to have “insurable 
interest’? must act in good faith and show such relation to property as would give 
some interest in its preservation. American Equitable Assurance Co. v. Powderly 
Coal & Lumber Co, (Ala.) 

115(1)—Automobile registration certificate held sufficient to pass title and insurable in- 
terest to — under theft policy. Benanti v. Security Ins. Co. of New Haven, 
Conn. (Mo.) .. 

2 Persons having insurable interest in general. 

115(2)—“ Insurable interest” does not exist in favor of simple contract creditor without 
lien owning mere personal claim against debtor. Widow’s dower right to homestead se- 
lection, position as administratrix, and payment of husband’s mortgage held insufficient 
interest upon which to predicate “insurable interest.” American Equitable Assurance 
Co. v. Powderly Coal & Lumber Co. 

(4). Landlord and tenant. 

115(4)—Provisions in agreement for extension of lease that certain rents and taxes had been 
paid, and that lessee would pay all taxes and rentals when due, were covenants and not 
conditions precedent, as regards question of lessee’s insurable interest in building. 
Agreement for extension of lease containing covenants for payment of rents and taxes 
was _self-operative, as regards question whether lessee had insurable interest in building. 
Evidence that insured owned building and was in possession by tenants was — of 
insurable interest. Buffalo Ins. Co. v. Bommarito. (U. S.) ‘ 

(5). Mortgagor and mortgagee. 

115(5)—-Interest of tenant at will, having control of farm on condition of furnishing life 
tenant board and room, held not mortgagable; holder of mortgage executed by life 
tenant’s tenarit at will held not to have insurable interest in mortgaged dwelling. 
Colver v. Central States Life Ins. Co. (Kan.) 

(6). Vendor and purchaser. 

115(6)—Vendor and purchaser each had insurable interest in house and lot. Robinson et 
al. v. Wade (Ala.) 

115(6) Buyer of machinery on conditional sale contract had insurable interest which 
might have insured for his own benefit or that of creditor. Moline Timber Co. v. 
Schand. (Ark.) 

115(6)—Company selling truck, under contract reserving title, to one who resold truck and 
assigned contract to it had —— interest in truck. Kleiber Motor Truck Co. vy. In- 
ternational Indemnity Co. (Cal.) 

(7). Interest of husband in wife’s property. 

115(7)—-Where insured and wife at time of fire had estate of entirety, held insured had 
“insurable interest.”” Lux v. Milwaukee Mechanics’ Ins. Co. (Mo.) 

116. WHAT CONSTITUTES INTEREST IN HUMAN LIFE OR HEALTH. 
(1). In general. 

116(1)—To have “insurable interest’? in another’s life, there must be reasonable grounds, 
founded upon relations of parties, to expect advantage from continuance of assured’s 
life. Relationship by affinity is not alone sufficient to confer insurable interest on son- 
in-law. Where son-in-law had no insurable interest in insured’s life, it was immaterial 
th - ene consented to transaction. National Life & Accident Ins. Co. v. Ball. 
(Miss. 

116(1)- ae company held to have “insurable interest” in life of vice president 

oliciting considerable business. That beneficiary ,company’s business could exist after 
ineured officer’s death did not preclude company’s having “insurable interest” in his 
life. That insured shareholder’s death caused substantial loss to other shareholders of 
beneficiary company gave it “insurable interest’? precluding executrix. ee v. G. 
F. Higgins Co. (Pa.) 

116(1)—Person has insurable interest in his own life for benefit of his estate. 
of insured, not dependent on him nor creditor, had no insurable interest. 
Reserve Life Co. v. Matthews et al. (U. S.) 

§ 117. ESTOPPEL TO DENY INTEREST. 

117—Insurer by issuing policy to materialman with full knowledge of facts surrounding in- 
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terest would be estopped to assert insured had no _ insurable interest. American 
Equitable Assurance Co. v. Powderly Coal A Lumber Co. (Ala.) 

§ 118. INSURANCE WITHOUT INTEREST 

§ 119. WAGERING IN POLICIES IN GENERAL. 

119—Law relating to donations inter vivos and mortis causa have no application to life insur- 
ance policies. — policy naming concubine as beneficiary is not ‘Donation mortis 
causa.” Sizeler al. v. Sizeler (La.) 

§ 122. ASSIGNMENT OF POLICY TO PERSON WITHOUT INTEREST. 

122—One may procure insurance on his own life and assign it to another, provided it 
is not done as cover for wager policy. Policy taken out for benefit of one having in- 
surable interest is wagering contract, if insured, at time it became effective, con- 
templated assignment to one without insurable interest. Bankers’ Reserve Life Co. 
v. Matthews et al. (U. S.) 

§ 123. EXTINGUISHMENT OF POLICY. ; 

123—Divorce decree ordering restoration of property either spouse received from other 
during marriage held forfeiture of wife’s interest in husband’s life insurance. Fact 
that divorced wife named as beneficiary in life policies was living with husband at his 
death held not to entitled wife to benefits of insurance under evidence. Lewis v. 
Lewis. (Ky.) 

123—Insurer’s matured obligation to pay matured value of life insurance policy is “property” 
hence assignable by husband to wife who, notwithstanding subsequent loss of aaa 
interest by divorce, could recover proceeds. Shoemaker v. Harrington et al. (Tex.) 


V. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 


§ 124. NA'TTURE OF CONTRACT. 
124—Where policy which included application was signed by both insured and insurer, both 
were bound. Commonwealth Life Ins. Co. v. Wilkinson.  (Ala.) 
124—“Industrial insurance” means policies issued policies issued in small amounts in con- 
sideration of weekly payments. Prudential Ins. Co. of America v. Howell. (Okla.). 
§ 125. WHAT LAW GOVERNS. 
(2). Place of contract. 
125(2)—Where insurance contract was consummated outside state, that premium notices 
were sent to address in state did not work change in place of contract, Where insur- 
ance contract was consummated outside state, that insurer authorized payment of 
premiums to agents did not work change in place of contract. Pickett v. neeuae 
Life Assurance Society. (Mo.) .. fe Vetoes 
(3). Effect of provisions of policy. 
125(3)—Where application for life policy provided insurance should take effect as of date 
of application on acceptance by company in New York, contract held consummated in 
aoe Yor aa) and governed by laws thereof. Pickett v. Equitable Life Assurance 
pociety. 
& « 327. EXISTENCE AND CONDITION OF SUBJECT- MATTER. 
127—Acceptance of rider containing new rate, to be attached to fire policy containing builder’s 
risk clause which had become invalid, came too late after fire occurred. Metzger v. 
7Etna Ins. Co. ee ‘ 
127—-Where insurance under special contract covering locomotive ‘did ‘not ‘begin until ‘several 
hours after locomotive burned, insured cannot claim insurance under general provisions 
of policy covering railroad’s rolling stock. Binding contract for fire insurance on 
property already destroyed cannot be made. American Central Ins. Co. v. Hulen. 
(Tex 
127—Where application was made for life policy with annual premium of $22.82 and insurer 
after applicant’s death issued policy with premium of $45.30, beneficiary could not re- 
cover thereon. No insurance contract existed, where application for insurance was not 
——— during applicant’s lifetime. Field v. Missouri State Life Ins. Co. (Utah) ....1212 
-Change in condition material to risk which occurred between opening of negotiations for 
insurance and aeons of policy must be disclosed to insurer. Hansen v. Continental 
Casualty Co. (Wash. ) 
129. POWERS OF. AGENTS IN RESPECT OF CONTRACTS IN GENERAL. 
‘Insur: ance agent with limited authority known to applicant, cannot bind insurer except 
within anaes granted by insurer. Metropolitan Life Ins. Co. v. Brady (Ind.) 
129—Insurance agency, authorized to maintain insurance, acted within scope of authority 
in issuing new policies after acce pting cancellation. Rose Inn Corporation v. National 
Union Fire Ins. Co. et al. (N. 
129—Endowment policy provision al ~<a statements promises, or information given by him 
soliciting agent or others should bind company unless presented to certain officers 
held applicable to agency director. Manson v. New York Life Ins. Co. (N. Y.) 
§ 130. VALIDITY OF ORAL CONTRACTS. 
(1). In general. 
130(1)—Application for insurance is simply request; application for insurance does not be- 
come contract of insurance until accepted by insurer. Hemhauser v. Metropolitan Life 
Ins. Co, CN.. J. 
(2). Necessity of acceptance and ‘approval. 
130(2)—That application was addressed, ““T. Insurance Company, Hartford, Connecticut,” 
charged applicant with knowledge application must go to home office before becoming 
effective, as regards asserted oral contract. Application for life insurance referring to 
contract to be “issued” showed only written policy was contemplated, as regards 
beneficiary’s claiming oral contract. Where application for life insurance revealed that 
company not agents, was to execute contract, beneficiary without issuance of policy 
could not recover on alleged oral contract. Application for life insurance held mere 
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offer, not contract, precluding recovery on alleged oral contract; no policy having been 
issued before applicant’s death. Test of existence of insurance policy is not intention 
alone, as regards recovery on oral contract after insurer’s siesta fraudulent refusal 
to deliver policy. Munhall v. Travelers Ins. Co. (Pa.) Bi tees aia itt os 

130(2)—Application for insurance is simply request; application for insurance does not 
become contract of insurance until accepted by insurer. Hemhauser v. Metropolitan 
Life Ins. Co. (N. J.) 


130(2)—Insurance obtained by insured’s agent need ‘not be accepted or ratified by insured. 
Commerce Ins. Co. v. Lobello. (Tex.) 

130(2)—Soliciting agent’s taking application for insurance is merely offer by ap plicant, re- 
quiring insurer’s acceptance to constitute valid contract. Beaty v. Southland Life Ins. 
Co. (Tex.) 

130(2)—Application for insurance does not become contract until accepted by insurer. 
insurance contract was consummated where application was _ signed by applicant on 
death bed and certificate issued after his death, notwithstanding agent’s negligence in 


758 


failing to indorse previous application. Brownwood Benev. Ass’n. v. Maness. (Texas)1204 
( 


3). What constitutes acceptance. 
130(3)—That insurer received life insurance premium, retained until after applicant’s death, 
did not create contract authorizing recovery without issuance of policy. Execution of 
life insurance policy was. not acceptance of application, so that alleged fraudulent re- 
fusal to deliver policy did not warrant recovery upon oral contract. Munhall v. 
Travelers Ins. Co. (Pa.) SE arate 
4). Effect of delay. 


( 
130(4)—Where applicant for life insurance had not paid premium, insurer held not liable 
under application for negligent and unreasonable delay in acting on application or in 
delivery of policy. Mere delay in passing on application for insurance cannot be con- 
strued as acceptance thereof by insurer which will support action ex contractu. Metro- 
politan Life Ins. Co. v. Brady (Ind.) 
§ 131. VALIDITY OF ORAL CONTRACT, 
(1). In general. 
131(1)—Oral contract for fire insurance to take effect immediately binds insured, although 
policy’ is not issued until jater. Kleiber Motor Truck Co. v. International ‘Indemnity 
Ge, Ca) .; 
131(1)—To constitute oral contract of insurance minds of parties must meet, and they must 
understand that it is purpose to make binding oral contract. Mere negotiations look- 
ing to issuance of written policy do not constitute oral contract of insurance, unless 
so understood and essential elements are present. Svea Fire & Life Ins. Co. 
Foxwell. (Ky.) 
131(1)—Application for life insurance held unambiguous not misleading illiterate applicant 
into believing insurance without insurer’s acceptance, would be effective from ae 
examination. Beaty v. Southland Life Ins. 0. (‘Tex.) 
131(1)—In absence of statutory pomneeunne, life insurance contract may rest in parol. 
Field v. Missouri State Life Ins. Co. (Utah. 
131(1)—Where insured, under blanket liability policy covering trucks, phoned office of in- 
surer’s agent requesting coverage for additional truck and received favorable answer, 
contract existed. Kiviniemi v. Hildenbrand. (Wis.) 
.. Authority of agent. 
131(2)—Alleged oral contract by insurer’s soliciting agent attempting to alter policy by_ob 
ligating insurer from medical examination, held invalid under policy and statute. Life 
insurance agents cannot ordinaril conclude oral agreements i temporary insurance. 
Beaty v. Southland Life Ins. Co. (Tex.) 
(3). Merger in policy subsequently issued. 
131(3)—Generally, oral agreements prior to issuance of policy are merged in policy, unless 
there is material variance between emer agreement and policy, as executed. 
Svea Fire & Life Ins. Co. v. Foxwell. (Ky.) 
131(3)—Statute providing that insurance policies when “subscribed and attested shall be 


obligatory” held to — valid oral contracts of lifa insurance. Munhall_ v. 
Travelers Ins. Co. 


(Pa.) 

§ 132. BINDING SLIPS ‘OR MEMORANDA. 

132—“Binding receipt” providing that if accepted, life insurance would be effective from 
specified date, did not create contract for temporary insurance nor prevent rejection of 
application. Beaty v. Southland Life Ins. Co. 

§ 134. PAPERS ACCOMPANYING POLICY. 

134—Insured suing insurer for fraud in procuring release had burden of proving that ap- 
plication was not attached to accident policy, thereby precluding insurer from relying 
on misrepresentations in application. Boekes v. Union Mut. Casualty Co. (lIa.) 

§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 

1). Necessity of delivery. 

136(1)—When provision is made for insurance to_take effect on acceptance of application, 

delivery of policy is not essential. Pickett v. Equitable Life Assurance Society. (Mo.) 
). Sufficiency and effect of delivery. 

136(2)—Insurer, not furnished informatiori required before delivery of accident 
policy, held not liable thereon. Insured held chargeable that insurer’s agent held 
policy for delivery to insured after obtaining certain information. Amount of insur- 
ance paid for by stipulated premium in view of increased risk due as to which insured 
failed to inform insurer, held not recoverable. Ward v. Business Men’s Assurance 
Co. of America. (La.) : 

136(2)—-Agent’s agreement to hold life policy for insured or deliver to another after 
payment of premium would constitute constructive “delivery.” Agreement by agent hav- 
ing possession of life policy to deliver same to insure "s mother held to constitute 
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136(2)—Mailing of policy from insurer’s home office to local office for purpose of delivery 
constitutes “constructive delivery,” made absolute by payment of premium. In de- 
termining the question of delivery of policy, the test is the right of possession_ as 
distinguished from actual possession. Etipulation, that policy should not take effect 
until ‘‘received’’ by insured and first premium be paid held not to _— anieguens 
constructive delivery. Frye v. Prudential Ins. Co. a America. (Wash. aie 


(4)—Effect ot condition as to delivery while insured is in good ah 
136(4)—Beneficiary who signed insured’s name to application for life policy held bound by 
provisions of sopmeenes and & olicy regarding insured’s health, and officers of insurer 
0 “2 


authorized to make contract. mmonwealth Life Ins. Co. v. Wilkinson. (Ala.) . 

136(4)—Life policies never took effect where insured breached condition eat respect- 
ing consultations and treatments between medical examination and delivery of policy. 
New York Life Ins. Co. v. Watkin. (N. Y. 

(5). Acceptance and effect thereof. 

136(5)—Insured and mortgagee having had opportunity to read fire policy in possession of 
mortgagee held bound by provisions found in policy. Svea Fire & Life Ins. Co. v. 
oxwe : 

136(5)—Neglect to read and become familiar with fire policy furnished no legal 
excuse to insured who had no knowledge of builder’s risk clause. Metzger v. AStna 
Ins. Co. (N. Y 

136(5)—Insured’s ignorance of contents of endowment policies during 20-year endowment 
period did not relieve him from plain provisions thereof so as to entitle him to rescind. 
Manson v. New York Life Ins. Co. wep 


§ 137. PAYMENT OF PREMIUM OR DUES. 
(1). Necessity of payment to bind company. 
137(1)—Mailing of policy from insurer’s home office to local office for purpose of ony 
constitutes “constructive delivery,’”’ made absolute by payment of premium. 
Prudential Ins. Co. of America. (Wash. 
137(1)—Nonpayment of premium held not to affect consummation or validity of oral contract 


over telephone to extend coverage of blanket automobile ay insurance. Kiviniemi 
v. Hildenbrand. (Wis.) iewdata’s 


(2). Necessity of payment during continued good health or lifetime of ‘ietened. 

137(2)—Provision requiring payment of premium during insured’s good health before life 

policy became effective held valid condition precedent. Inter-Southern Life Ins. Co. v. 
McElroy (U. 


(3). What constitutes oeyindil. in general. 

137(3)—Premiums were paid in advance within accident policy, although advanced by local 
agent, who had not been reimbursed for final premium. National Life & Accident 
Ins. Co. v. Hedges. (Ky.) 

137(3)—Application of returned premium ‘on cancelled policy in satisfaction of premium 
under new policy held not to invalidate new policy. Hanover Fire Ins. Co. v. D. W. 
Ray & Son. (‘Tex.) 

137(3)—Agent having sent company smaller sum than first annual premium, which company 
accepted, policy on delivery to insured became effective for period which agent was 
responsible. Our Home Life Ins. Co. v. Martin. (U. 

137(3)—Insured’s payment of net premium to agent and latter’s delivery of policy, treat- 
ing commission as loan to insured, would constitute re: of promiom, rendering 
policy effective. New York Life Ins. Co. v. Ollich. (U. S.) . Read 


§ 138. VALIDITY IN GENERAL. 


(1). In general. 

138(1)—Policy was not void because its effect was to indemnify insured against conse- 
quences of illegal acts of employees’ in assaulting another. Georgia Casualty Co. v. 
Alden Mills. (Miss.) = 

138(1)—Conduct of insured’s agent in procuring predating of accident policy to cover 
date of accident unknown to insurer voided policy. Hansen v. Continental Sasuay 
Co. (Wash.) a ag ee? . 

§ 139. LEGALITY OF OBJECT. 

139—Insurance policy covering aavesture for illicit trade in foreign country is not illegal. 


Btesh v. Royal Ins. Co. (N. 


§ 141. ESTOPPEL OR waeene AS TO DEFECTS OR OBJECTIONS. 
(1). In general. 

141(1)—Beneficiary who signed insured’s name to application for life policy held bound 
by provisions of application and policy regarding insured’s health, and officers of in- 
surer_authorized to. make contract. Commonwealth Life Ins. Co. v. Wilkinson. (Ala.) 

141(1)—Provision in insurance application that policy should not become effective until 
delivery is for insurer’s benefit and may be waived. Stockton v. Sedalia Life Ins. 
(Co.) (Mo.) ‘3 

141(1)—That insurer’s agent lent applicant money for premium, which beneficiary repaid 
to agent after applicant’s death, did not estop insurer to deny acceptance of application. 
Beaty_v. Southland Life Ins. Co. (Tex.) 

141(1)—Conditions in application for life policy requiring full payment ‘of first premium ‘and 
delivery before policy takes effect may be waived. Whether insurer waived conditions 
precedent to taking effect of life policy must be determined from surrounding facts and 
circumstances. Requirement that life policy be received by applicant in addition to being 
delivered, before becoming effective could be waived. New York Life Ins. 
Ollich. (U. S.) 
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141(1)—-Statute held not to confer on soliciting agent authority to waive ex 


of application or policy. Sachs et al. v. North American Life Ins. 
(Wis.) 





= provisions 
o. of Chicago. 









vic bus Raele SVESR ok trian cakes ean glatipie esas iohe We xi ata tee ae aha le SERA RD eR ewe ioe aU a vitae wanianets 332 
(2). Payment of first premium. 

141(2)—Insurer may waive provisions in en as to payment of premiums. Metro- 
politan Life Bik: otc. MR: MOND Ars. hcctin o biter Bokeh ce ome 27 

141(2)—-Provision that life policy should not take effect until payment of initial premium 
was for insurer’s benefit and could be waived. Insurer’s agent having authority to 
deliver life policy and collect premium implied authority to vary mode and time of pay- 
ment tokio’ y. Paneer: Cake Ene! Goo eGo. 5.65 oss eee saath eer re eae tee 1192 


141(2)—Soliciting agent could not under policy provision waive provision that policy should 
not become effective until first premium was paid during good health of insured. 
InterSoutnern: Lite Ins. ‘Co: v. BEOEroy. CUS) oa ia cians 65s den elas s en 8 wh wise 
141(2)—Conditions in application for life policy requiring ‘full payment of first premium 
and delivery before policy takes effect may be waived. New York Life Ins. Co. v. 
Ollich. a) as 2 ok ote Products cee ote Ay ES TIE eae PRR LE EW Pinas Pekan alee ia as 1137 
141(2)—Agreement by local insurance agent to call for first premium on fixed date held to 
be within scope of agent’s authority. Failure of authorized agent to collect first 
premiums through his neglect held not to have invalidated constructive delivery of 
policy to insured. Frye v. Prudential Ins. Co. of America. (Wash.) 
§ 143. REFORMATION. 
(3). Fraud and mistake in general. 
143(3)—Equity may correct mistakes in insurance policy same as in any other written 
contract, _Swea Fire & Site Ins. Co. vy; Bomwell: CRg.) oie Fo sk cba bs kde as wie 
143(3)—Written contract, such as insurance policy, can be reformed only on ground of 
fraud or mutual mistake. Owens v. National Life & Accident Co. (Ky.) ........... 1063 
143(3)—-Fire insurance contract will not be reformed unless mistake is mutual and parties 
entered into contract other than intended. Berkowitz v. Westchester Fire Ins. Co. 
























143(3)—Insurance companies ‘held not entitled to reform policies replacing third company’s 


policy for mutual mistake in not continuing latter policy. Commerce Ins. Co. v. 
Lobello. (Tex.) 
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(6). As to term and duration of policy. 
143(6)—Contractors who requested agent to issue builder’s risk fire policy held entitled 
after loss to reformation of policy, which through mutual mistake, insured contractors 
as owners and required unconditional ownership. Carson v. Home Fire & Marine 
FOO MATE Scene oa oaie cen Gh nae WEE RUS hed Sea ea etwe wn Ex eee PAG ntusetaenes 348 
(8). Right to reformation. 
143(8)—-Complaint to reform contract, based on allegations showing plaintiff has no right 
to sue on contract as reformed, is demurrable. National Ben Franklin Ins. Co. v. 
RAN: RNB ee cea gush a taisiat | chavs wia'g esis aunticasaus oration Geen can awa aE acta 370 


143(8)—That insured who was unable to read, retained fire policy without reading it held not 
to prevent reformation. Krpan v. Central Federal Fire Ins. Co. oS ee 396 
143(8)—Insured, failing to notify insurer promptly that fire policy did not cover his special 
interest could not after loss have policy reformed. Berkowitz v. Westchester Fire 
A As RR a eo okt, cies arenes ak onic tite aad w eigiie Coe ae ec ams er aa ale Mun nie gts 398 
143(8)—Assignee of fire policy after loss has nt to sue to reform contract. Beck-Brown 
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143(8)—Failure of persons applying for builder’s risk fire policy to examine policy or dis- 
cover mistake until after loss, did not constitute such negligence as to defeat recovery 
in reformation suit. Carson v. Home Fire & Marine Ins. Co. (U. S.) .............. 348 
§ 144. MODIFICATION. 
(1). In general. 
144(1)—There was acceptance of proposed modification of original written contract, where 
insured attached to fire policy indorsement slip showing additional premium. Change 
in fire insurance contract to increase premium held supported by new consideration. 
Fire insurance contract as modified to increase premium held binding on_ both parties, 
and original premium provisions waived. Insured, having attached to fire policy in- 
dorsement showing additional — was bound to pay such premium. etzger v. 
Etna Ins, Co. (N. Y.) Bee idid eo pats ike age a ee ee 120 


144(1)—Letters from insurer’s agency director to ‘soliciting agent and from latter to insured 


after issuance of endowment policy held irrelevant and ineffective to change policies. 
DEanan  %. TUNW WOR Ente Sees GC Rd odode oo nos 6 ORR SS Solhe Ke SR whee eNews 973 
144(1)—Insurer’s oral agreement to extent blanket liability policy covering trucks to in- 
clude another truck held for new insurance and did not change policy in violation of 
terms thereot. Hiviniemt v.. Hilidenbrasd. CWO) cock ccc ic cccdiccccebaccewcaeews 690 
(2). Powers of agents and brokers. 
144(2)—Agency director held without authority to modify terms of endowment insurance 
contract. Rule that insurer may not limit authority of agent authorized to deliver 
policy to waive conditions precedent, making delivery ineffective, cannot be extended to 
include authority of agent to modify or require policy. Manson v. New York Life Ins. 
Ra? MMs AR <5. koielann dae 5 neds wre dinw s waeite onic ewigh oes 06 oe sata bee oweee geeaesales 973 
§ 145. RENEWAL. 
(1). In general. 
145(1)—Insurer held not liable for loss after policies expired, notwithstanding renewal appli- 
cation and premium given to soliciting agent four months earlier. American Ins. C 
y. School District No. 23 of Faulkner Count (Ark.) 1027 
145(1)—Oral agreement to keep fire policy in licee and renew policy three years from 
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eae of agreement was within Statutes of Frauds. Green v. Hartford Fire Ins. 


(M 

145 Aker fire policy containing builder’s risk clause was invalid by completion of 
building, inameedls acceptance of insurer’s offer of rider containing new rates must be 
complete and unequivocal to create new contract. After completion of building, fire 
policy containing builder’s risk clause was not made effective by insured’s retention 
of policy or insurer’s failure to return unearned premium. Metzger v. Aitna 
ms. Co. (N. Y.) . 

145(1)—Presumption, in absence of contrary agreement, is that rewritten fire insurance 
policy will be on same terms, for same amount, and in same company as former pol- 
icy. Insurance a in which agent agreed * rewrite fire policy to cover building 
and stock at new location, became liable for at least amount of original policy on 
destruction of property by fire. Springfield Fire & Marine Ins. Co. v. Hubbs-Johnson 
Motor Co. (Tex.) 

145(1)—Accident policy renewal clause providing for renewal if insured was in “sound 
physical condition” should be read in light of distinction between life and accident 
policies. One having broken leg and using crutches was not in “sound physical condi- 
tion” within renewal clause of accident policy. Fidelity & Casualty Co. of N. 
Gorman. S.) 

(B) CONSTRUCTION AND OPERATION. 


§ 146. sar Fag oe ." GENERAL RULES OF CONSTRUCTION. 
n general. 

146(1)—True intent governs insurance contracts, as well as others. Home Loan and Fi- 
nance Co. v. Fireman’s Fund Ins. Co. (Ala.) 5 

146(1)—-Insurance contract should be construed so as to effectuate intention of parties, 
giving to language employed ordinary and usually accepted meaning. Landwehr v. 
Continental Life Ins. Co. (Md.) 

146(1)—All provisions of fire policy must be so construed, if possible, to give 
effect to each. Construction of fire policy leading to reasonable result must be adopted. 
Southern Home Ins. Co. v. Wall. (Miss.) 

146(1)—Insurance policy must be given practical rather than literal interpretation; inter- 
pretation of insurance policy must be reasonable and relative and favorable to insured; 
insurance policy must be interpreted as to give effect to transaction and carry out 
manifest purpose of contract. Locomotive Engineers’ Mut. Life & Acc. Ins. 

eks. (Miss.) 

146(1)—What is implied in policy of indemnity insurance is as much part of contract as 
though written therein. Schott v. Continental Auto Ins. Underwriters. (Mo.) 1 

146(1)—Policy free from uncertainty or ambiguity need not be construed, and court must 
enforce policy as written, absent fraud, considerations of public policy, or maintainable 
equities. Jolley v. Jefferson Standard Life Ins. Co. (N. C.) 

146(1)—Endowment insurance policies are governed by same rules of interpretation as any 
other contract. Manson v. New York Life Ins. Co. A ) 

146(1)—Automobile collision policy must be considered in its entirety and conflicting clauses 
reconciled if possible. Rossier v. Union Automobile Ins. Co. (Ore.) 

146(1)—An insurance policy should be interpreted so that it covers intention of parties. 
das v. Insurance Company of State of Pennsylvania. (Pa.) 

eta will not undertake to construe plain and umambiguous language of tornado 
a licy otherwise than parties themselves intended it should be. Home Ins. Co. v. 
uckett. (Tex.) 

146(1)—Insurance contract is construed like ordinary contract. Where meaning of insur- 
ance policy is clearly expressed, there is no place for rule of construction to ascertain 
parties’ intention. Bankers’ Reserve Life Co. v. Matthews et al. 

146(1)—Construction of fire policy which will avoid forfeiture is favored in “preference to 
one which will work forfeiture. Hernor Co. Inc. v, Superior Fire Ins, Co. (U. S.). 

146(1)—Insured is not held to same degree of care in respect to ——.. rinted 
policy as in case of ordinary contract. Carson v. Home Fire & Marine Ins. S.) 

146(1)—Court cannot make insurance contract or take away obvious meaning ce annie 
uous terms. International Harvester Co. v, National Surety Co. 

146(1)—Part of general form of insurance policy not specifically written to meet exigencies 


of particular situation must be interpreted generally. Allen Lubricating Co. v. Phoenix 
Indemnity Co. (Wash.) 


2). Language of policy. 
146(2)—Insurance contract should be construed so as to effectuate intention of parties 
ing to language — "a oe and usually accepted meaning. Landwehr v. 
tinental Life Ins. Co. 
146(2)—-Burglary ae policy must be construed according to its plain and unequivocal 
ae be Indemnity Co. 
ue ‘o strict construction. 
146(3)—Wiile doubtful terms in insurance contract are construed in insured’s favor, no 
Strained construction should be indulged to raise doubt. Home Loan and Finance Co. 
v. Fireman’s Fund Ins. Co. (Ala.) 
146(3)—Tornado insurance contract must be construed most strongly against 
company making contract. National Union Fire Ins. Co. v. Henry. (Ark. 
146(3)—Ambiguous provisions in life policy, capable of two constructions, should ‘be con- 
strued most favorable to insured. Insurer cannot defeat ambiguous policy by con- 
struction, if reasonable construction upholding | insurance can be had _ without doing 
violence to language used and parties’ clear intention. Narver v. California State 
Life Ins. Co. (Cal.) 
146(3)—Court must avoid putting unnatural construction on insurance policy. 
Western States Life Ins. Co. ( 
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146(3)—Uncertain language of aeeey policy would be construed against insurer. Fagiani 
v. General Accident Fire & Life Assurance Corp, (C 

146(3)—In case of doubt, automobile policy drawn ~ insurer should be construed with 
ere strictness to uphold assured’s rights. essette v. Fidelity & Casualty Co. 
(Conn.) 

146(3)—Charge that life policy, if capable of two constructions, should be construed 
favorably to insured held proper. Mutual Life Ins. Co. v. Enecks. (Ga.) 

146(3)—Burglary policy held ambiguous, requiring that doubt as_to ——s liability for 
loss of valedilios from safe be resolved in insured’s favor. London & Lancashire In- 
demnity Co. v. Indiana Jobbing & Merc. Co. (Ind.) 

146(3)—Language of fire policy being chosen by insurer should be construed, is practicable, 
so as to cover subject-matter intended. Firemen’s Ins. Co. v. Yarbrough. (Ky.) 

146(3)—Court, in construing insurance policy, cannot insert terms, conditions, 
visions not contained therein. Landwehr vy. Continental Life Ins. Co. 

146(3)—Where fire policy is subject to two interpretations, equally reasonable, that giving 
greater indemnity to insured will prevail. Fire insurance 1° Mut) be liberally 
construed in favor of insured. Southern Home Ins. Co. v. Wall. Miss.) 

146(3)—Insurance policy must be given practical rather than Heeal saieoppesihin; inter- 
pretation of insurance policy must be reasonable and relative and favorable to insured; 
insurance policy must be interpreted as to give effect to transaction and carry out 
manifest purpose of contract. Locomotive Engineers’ Mut. Life & Acc. Ins. Co. 
v. Meeks. (Miss.) 

146(3)—Ambiguity in insurance policy must be resolved in favor of insured. Laupheimer 
v. Massachusetts Mut. Life Ins. Co. (Mo.) 

146(3)—If words in policy are susceptible of two meanings, construction most favorable to 
insured will be adopted. Provision of policy will be construed from layman’s stand- 
point rather than eo medical standpoint ogovided spans pense reper favors 
insured. Robinson v. Commonwealth Casualt 

146(3)—Doubt as to true meaning of language 7 
Jolley v. Jefferson Standard Life Ins. Co. 

146(3)—In action against insurer for accident ocwiey insured’s ‘‘autobus’” while on pri- 
vate business, policy, if doubtful, should be construed favorable to public. Zelber v. 
Commonwealth Casualty Co. 

146(3)—Ambiguities in indemnity policy should be construed favorably to promisee when 
promisor was sole author and could have prevented mistakes. Zimmerman v. Union 
Automobile Ins. Co. (Ore.) 

146(3)—Ambiguity in limitation of automobile insurer’s ow will be resolved in favor 
of insured. Rossier v. Union Automobile Ins. Co. (O re.) 

146(3)—Doubt in insurance policy would be resolved against er who prepared policy. 
Zurich General Acc. & Liab. Ins. Co. Ltd. v. Carlton & C. Co. (Ore.) 

146(3)—Insured rather than insurer is entitled to benefit of yp and intendments 
which reasonably may be drawn from dubious and uncertain language of policy. Bank 
of Commerce & Trust Co. v. Northwestern Nat. Life Ins. Co. (Te 

146(3)—Rule that insurance policy must be construed most favorably to assured does not 
operate to give words in policy meaning so restrictive as to deprive them of their 
ordinary signification. International Travelers Ass’n. v. Yates. (Tex.) 

146(3)—In event of inconsistent or repugnant clauses in fire insurance policy, it must be 
construed in favor of insured. Hernor Co. Inc. v. Superior Fire Ins. Co. 

146(3)—Any doubt arising from ambiguities in life = must be resolved in insured’s 
favor. Our Home Life Ins. Co. v. Martin. (U. S. 

146(3)—Ambiguity in automobile conversion policy prepared by insurer must be resolved 
against insurer. Miller v. Manhattan Fire & Marine Ins. Co. (Utah.) 

146(3)—Stipulations and conditions in policy must be construed reasonably, to avoid for- 
feiture, if possible, and to advance beneficial purposes of policy. Frye v. Prudential 
Ins. Co. of America. (Wash.) 

146(3)—Liability policy provision, if subject to different interpretations, is construed most fa- 
vorably to insured. Kiviniemi v. Hildenbrand. (Wis.) . 

146(3)— Ambiguous language of policy prepared by insurer should be construed most strong- 
ly against insurer. Vaudruil Lumber Co. v. Aetna Casualty & Surety Co. (Wis.). 

§ 147. WHAT LAW GOVERNS 

(2). Place of contract. 

147(2)—Law of place where insurance contract is made governs its construction. Federal 

Life Ins. Co. v. Holmes’ Committee. (Ky.) 
(3). Place of performance. 

147(3)—Courts refuse to read forfeiture provision into insurance policy when er -? have 
not unmistakably inserted it therein. Finkle v. Western Automobile Ins. Co. (Mo.) 

§ 148. EXECUTORY AGREEMENTS TO INSUR 

148—One answering telephone call from business place and undertaking to respond as 
called person’s agent is presumed to _ authority to so speak concerning general busi- 
ness. Kiviniemi v. Hildenbrand. 

§ 149. PRINTED AND WRITTEN PORTIONS ‘OF POLICY. 

149— a Rover prevail over printed parts of fire policy. Metzger v. Aitna Ins. 
0. i. XY, 

149—Written provision in fire policy granting permission to cease operations not to exceed 
30 days eliminated 10 day provision in statutory policy. Pritchett v. Herman Farmers’ 
Mutual Ins. Co. (Wis.) 

§ 150. MATTER ON MARGIN OF OR SLIP ATTACHED TO POLICY. 

150—Indorsement or rider on life policy, relating to short-term premium until beginning 
of first policy year, held not policy separate from main policy. Indorsements on in- 
surance policy form part of insurance contract, and policy with indorsements and 
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ao thereon must be construed together. Narver v. California State Life Ins. 

0. 

150—Terms of ‘life policy on back of first page and after president’s signature held binding 
on insurer. Metropolitan Life Ins. Co. v. Wann. (Tex.) 

150—Permits attached to policy are no part of standard form and are to be construed | 
liberally in favor of insured. Pritchett v. Harmon Farmers’ Mutual Ins. Co. (Wis.). 

§ 151. CONSTRUING 'TOGETHER POLICY AND ACCOMPANYING PAPERS. 

(1). In general. 

151(1)—Rate manual pleaded by insurer, in suit on accident policy, not part of policy, 
pad not available as defense. Massachusetts ee & Insurance Co. v. Richardson. 
(Tex. 

151(1)—Under ‘facts insurer insuring mortgagee. from ‘ wrongful conversion of automobile 
by mortgagor held bound by mortgage provision prohibiting mortgagor from taking au- 
tomobile from state, although mortaage was not attached to policy. Miller v. Man- 
hattan Fire & Marine Ins. Co. (Utah.) 

(2). Application as part of the contract. 

151(2)—Insurance application, not made part of policy by being incorporated therein or 
attached thereto, is not part of contract, Independent Life Ins. Co. v. Butler. (Ala.) 7 

151(2)—-Application referred to in life policy may not be considered part of contract or 
be relied on, unless copy is attached to policy. Liberty Life Ins. Co. v. Strauss. (Ky.) 

151(2)—-False statements as to insured’s health in application, copy of which was not at- 
tached to policy, held unavailable to insurer. Where policy does not incorporate applica- 
tion by reference it must be assumed, as against insurer, that policy alone expresses 
contract. Prudential Ins. Co. of America v. Connallon. (N. 

151(2)—Application for life policy not attached to policy could not, under Kentucky law,, ‘be 


relied on by insurer as constituting part of contract. Our Home Life Ins. Co. v. 
Martin. (U. S.) 


§ 152. pee nt A Se STATUTES AND len BY-LAWS, OR RULES OF 
SURER AS PART OF POLICY 
i) Statutes and ordinances. 
152(3)—Law imputes to liability policy provisions required by law to be written therein 
whether actually written or not. Stone v. Inter-State Exchange. (Wis.) 
§ 155. EVIDENCE TO AID CONSTRUCTION, 
155—Evidence did not support finding that insured did not intend fire policy to cover inter- 
st © as seller in truck. Kleiber Motor Truck Co. v. International Indemnity 
‘0. Cal 
155—in actiuu for insurance premium on renewal policy, former policy held not pre 
judicial. Negotiations leading to issuance of policy held admissible, not to change 
policy, but to explain ambiguity in classification on which premium was based. Zurich 
General Acc. & Liab. Ins. Co. Ltd. v. Carlton & C. R. Co. (Ore.) ani 
155—In action on burglary policy, where oral testimony showed unmounted diamonds did 
not pass by bill of sale, policy held in force as to such diamonds. McKay et al. v. 
General Accident, Fire & Life Assurance Corp. Ltd. of Perth, Scotland. (Wash.)...... 1319 
§ 161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR OTHER 
CAUSE OF LOSS. 
§ 163. —— DESCRIPTION OF PROPERTY. 
Buildings and appurtenances. 
163(1)—Huck elevator, used in connection with canning factory, held within tornado policy 
covering “‘frame hucking sheds.’”’ Norfolk Packing Co. v. American Ins. Co. (Nebr.) 
(2). Additions and new structures. 
163(2)—In determining what are “additions” within fire insurance policy insuring building 
and “additions”, intention of parties is controlling. ‘‘Addition’”’ within fire policy insur- 
ing building and ‘‘addition” includes any building reasonably answering description, if 


not inconsistent with other provisions of policy or clearly opposed to existing facts. Price 
v. Southern Home Ins. Co. (Fla.) 


(4). Household furniture. 

Oe ae goods and personal effects situated in servant’s house on lot described 
held covered by fire policy, 10 per cent. limitation on outbuildings being inapplicable. 
Firemen’s Ins. Co. v. Yarbrough. (Ky.) 

§ 175. COMMENCEMENT OF RISK. 

175—Parties may agree that policy shall issue as of earlier or later date than day it is 
signed by insurer’s officers. Prudential Ins. Co. of America v. Connallon. (N. 7... 

17S—Risk under policy will be regarded as beginning with commencement of contract. Ap- 
ager may stipulate that risk shall commence on day named therein, and thus cover 
oss occurring before issuance of policy. Where application provided hail insurance 
should take effect after 24 hours and continue effective unless rejected, and insurance 
company accepted application, risk attached, preventing defense o failure of consider- 
ation Fy premium note, notwithstanding delay in issuance of policy. Schubert v. Mc- 
Lain & McLain. (Tex.) 

175—Under application, accident policy held not to cover accident occurring between date 
of application to which policy was predated and issuance of policy; accident being un- 
known to insurer. Hansen v. Continental Casualty Co.(Wash.) 

§ 176. TERM AND DURATION OF RISK 

$ 177. —— TERM FIXED BY POLICY IN GENERAL. 

177—Building did not become ‘‘occupied” within builder’s risk clause of fire policy, by 
casual storage of goods. Clauses on coverage and builder’s risk in fire policy were 
consistent and indicated agreement to insure only during process of erection of build- 
ing. Metzger v. Atna Ins. Co. (N. Y.) 
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VI. Premiums, Dues and Assessments. 
§ 186. “ar to OF PREMIUMS. 
1 


. In general. 
186(1)—Provision in life policy requiring receipts for weekly premiums to be binding to 
be oe in premium receipt book held valid. Independent Life Ins. Co. v. Woods. 
Ala.) 
(2). Time of payment. 
186(2)—Insurer is bound if policy is delivered and time of payment of premium de- 
ferred. Metzger v. Atna Ins. Co. (N. Y.) 
(3). Payment to agent or broker. 
186(3)—Insurance agent authorized to receive money in payment of premium is unauthorized 
to receive anything except money. Thompson v. Equitable Life Assurance Society 
of} GinS: “Oe 
(4). Payment by check or order. 
186(4)—If insured directed broker to apply checks on policy, premiums were thereby paid, 
notwithstanding insured’s —? testimony affecting credibility. Smith v. Ohio 
Millers’ Mutual Fire Ins. Co. (Mo.) 
). Payment by note. 
186(5)—Insured’s note, given and accepted as payment of premiums under life policy, 
held to constitute “‘payment’’. Narver v. California State Pife Ins. Co. (Cal.) 
§ 188. ACTIONS FOR PREMIUMS. 
(1). In general. 
188(1)—Insurance agency liable to insurer for premiums on policy could sue for ewe 
in own name without alleging subrogation. Weisman Ins. Agency v. Bass. (La.) 
§ 195. LEVY AND COLLECTION OF ASSESSMENT. 
(2). Notice of assessment. 
195(2)—Where fire insurer failed to prove it forwarded notice of assessment, there could 
no forfeiture for non pant of assessment, and insured could recover fire loss. 
Foster et al. v. Farmers’ . Fire Ins. Co. of Calhoun County. (Mich.) 


VII. Assignment or di Settles of Policy. 


§ 205. CONSENT OF BENEFICIARY TO ASSIGNMENT’ BY INSURED. 

205—Insured could assign life policy to third person as security, where policy permitted exer- 
cise of insured’s rights without beneficiary’s consent and provided for assignment. 
Beneficiaries could not question insured’s assignment of policy, where policy allowed 
insured to exercise rights thereunder without beneficiary’s consent. Elmore v. Conti- 
nental Life Ins. Co. (Kan.) 

§ 207. CONSENT OF INSURER. 

(1). Necessity of consent. 

207(1)—Before loss, insurer is subjected to risk which insurer may exempt from assign- 

ability except on own consent. Beck-Brown Realty Co. v. Liberty Bell Ins. Co. (N. Y.) 
(2). Sufficiency and effect of consent. 

207(2)—Assignment of policy, with insurer’s consent, to purchaser of insured’s interest, 
constitutes new contract between assignee and insurance company. Godwin v. Iowa 
State Ins. Co. (Mo.) 

§ 215. TRANSFER OF SUBJECT OF INSU IRANCE WITHOUT POLICY. 

215—Purchaser of building insured against tornado was not entitled to recover on policy, 
since by purchasing property he did not acquire rights in insurance contract. National 
Union Fire Ins. Co. v. Henry. (Ark.) .... 

215—Contract of insurance is personal as to insured, and does not pass ipso facto to 
alienee or vendee on conveyance of property. Beck-Brown Realty Co. v. 7 
Bell Ins. Co. (N. Y.) 


VILI. Cancellation, Surrender, Abandonment, or Rescission of Policy. 
§ 229. aa te TO CANCEL. 
(1). Necessity of notice. 
229(1)—Policy provision requiring written notice of cancellation is for benefit of insured, and 
may be waived. Rose Inn Corporation v. National Union Fire Ins. Co. et al. (N. Y.) 
(2). Sufficiency ot notice in general. 
229(2)—Notice of cancellation of insurance policy must be definite and certain. Bessette 
v. Fidelity & Casualty Co. (Conn.) 
(4). Authority of agent to waive notice. 
229(4)—Insurance agency, authorized by insured to maintain specific amount of insurance, 
had authority to accept immediate cancellation of policies. Rose Inn es v. 
National Union Fire Ins. Co. et al. (N. Y.) 
§ 230. REPAYMENT OF UNEARNED PREMIUM ON CANCELLATION. 
230—Under provision of automobile policy, cancellation could be made only if unearned 
premium was tendered on or before day set for cancellation. Assured was not estopped 
to claim policy was not cancelled where insurer failed to return unearned premium 
with notice of cancellation, as required. Insurer could not base estoppel on assured’s 
failure to demand unearned premium with notice of cancellation, which it was insurer’s 
duty to return without demand. Bessette v. Fidelity & Casualty Co. (Conn.) 
230—Instruction that insurer, attempting to cancel policy, failed to repay unearned pre- 
mium, cancellation was void, held erroneous, being contrary to policy. Smith v. Ohio 
Millers’ Mutual Fire Ins. Co. (Mo.) 
§ 232. ACTS CONSTITUTING CANCELLATION. 
232—Where cancellation of automobile policy was ineffective on day named in_notice, it 


did not become effective when full amount of premium paid was earned. Bessette v. 
Fidelity & Casualty Co. (Conn.) 
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§ 240. ACTS CONSTITUTING SURRENDER AND ACCEPTANCE. 

240—Receipt fully satisfying claims under health policy held not to cancel policy. Con- 
tinental Casualty Co. v. Baker. (Ark. 

240—Where insured under fire policy mails latter of cancellation, cancellation does not take 
effect until letter — insurer. Wagner & Erling Co. v. Ft. Dearborn Casualty 
Underwriters, Inc. 

§ 247. RESCISSION SY ‘inSURER. 

247—Insurer has cause of action against beneficiary on death of insured to cancel policy for 
fraud, and need not sue estate of insured. Insurer cannot be compelled to await action 
by beneficiary to contest policy for fraud, but may sue to rescind policy, in view of two 
year incontestability clause. New York ‘Life Ins. Co. v. Faillace. (N. Y.) 

§ 249. ACTIONS FOR RESCISSION. 

249—Evidence of insured’s misrepresentations held to give insurer right of rescission of 
life policy. New York Life Ins. Co. v. Watkin. (N. Y.) 


IX. Avoidance of Policy for Misrepresentation, Fraud or Breach of War- 
ranty or Condition. 
(A) GROUNDS IN GENERAL. 


§ 252. REPREOE eee 

§ 235. MATERIALITY. 

255—Statutes relating to materiality of misrepresentations in obtaining policy applies only 
to cases in which event on which policy is to become due has actually happened. 
York Life Ins. Co. v. Ince. (Mo. 

§ 256. EFFECT OF MISREPRESENTATION. 

(1). In general. 

256(1)—Beneficiary certifying to correctness of answers in application was bound by false 
representations only as if made in his own application. Wilbon v. Washington Fidelity 
National Ins. Co. (Ark.) 

256(1)—Insured cannot recover on fire policy, if guilty of fraud within provision making 
porcy void if insured attempts to defraud company. Studer v. Hudson Ins. 

256(1)—Statute rendering ‘“‘misrepresentation” in securing life insurance immaterial unless 
contributing to death, applies equally to warranties and _ representations. 
Metropolitan Life Ins. Co. ) 

§ 257. ONCEALMENT 

§ 258. N GENERAL. 

258—*‘Concealment”’ by insured consists in suppression of any fact or circumstance which 
underwriter does not know or is not legally peomans to know and is material to risk 
or could possibly influence prudent —_ intelligent insurer in eee whether to 
accept risk or what premium would be. Btesh v. Royal Ins. Co. (U. S.) ed 

§ 262. FRAUD OR FAL SE SWEARING IN OBTAINING INSURANCE. 


262—Insurance company’s president, knowing that Sate moe under terms of ap- 


plication barred recovery, held entitled to assume and to inform insured that company 
had defense as regards alleged fraud in procuring release. Bockes v. Union Mut. 
Casualty Co. (Ia.) 

262—Suit by insurer to cancel life policy and contract for reinstatement for fraud held 
maintainable in equity, in view of incontestability clause and application for reinstate- 
ment er — died within time limited therein. Lincoln National Life Ins. Co. v. 
Hammer. es ne Sa wa ee a 

§ 263. WARRANTIES. 

263—Parties to insurance contract may agree that statements will be treated as representa- 
tions or as warranties. Bankers’ Reserve Life Co. v. Matthews et al. S 

§ 264. —— IN GENERA 

(1). In general. 

264(1)—Acceptance of burglary policy under provisions thereof held to constitute affirm- 
ation of all statements contained therein, warranting their truth. Insured’s acceptance 
of burglary policy held to constitute warranty that statements in schedule were true, 
Sone aod never read policy or signed application. Teich v. Globe Indemnity 
oO. 0. 

§ 265. DISTI NCTION ‘BET WE ‘E N W ARR AN TIES. AND RE PRESE NT ATIONS. 

265—Under proof, conclusively showing breach of warranty in burglary policy regarding 
claim for previous loss and that no insurance had ever been declined or canceled, 
insured could not recover. Statute providing when warranty in fire, tornado, or cy- 
clone policies may be deemed representation cannot be applied to burglary policy so 
as to transform warranty into representation. Teich v. Globe Indemnity Co. (Mo.)... 

265—In insurance application, “representations” must be honest belief of insured, though 
possibly untrue, while “warranties” must be true, irrespective of honesty of statement. 
Parties to insurance contract may make representations part of contract without chang- 
ing them to warranties. Insurance contract held to show intention that statements 
in application should be part of contract, and, in absence of fraud, should be deemed 
——— and not warranties. Bankers’ Reserve Life Co. v. Matthews et al. 
(U. ) 

§ 267. FULFILLMENT OR BREACH. 

267—Applicant’s failure to make full disclosures in application for life insurance constituted 
breach of warranty. New York Life Ins. Co. v. Ince. (Mo.) 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


§ 279. OCCUPATION OF BUILDING. 
279—Where building was vacant and unoccupied at time fire insurance policy was issued, 
warranty that building was occupied as dwelling held breached. Vacancy permit clause 
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that during term of any policy year building could be vacant for nine months and 
ten days held not ———— with occupancy clause relating to condition of buildin 
at date of issuance of fire policy. Hernor Co. Inc. v. Superior Fire Ins. Co. (U. Ss.) 

§ 280. DESCRIPTION AND» CONDITION OF GOODS. 

280—Statement in fire policy that truck was 1924 model could not be deemed of materiality, 
when no information was sought or given regarding year or month truck was built. 
Misstatement in fire policy regarding date of purchase of truck was August, 1924, 
rather than May, 1924, held immaterial. Kleiber Motor Truck Co. v. International 
Indemnity Co. DOD hi tein cise oe eae ile Ce embers We See ea RUT cola Roa cee eee ee 

280—Insurer could avoid policy covering automobile against fire for mispresentations, 
whether intentional or innocent, as to age of car, where such matters were material to 
risk. Svea Fire & Life Ins. Co. v. Walker. (Ky.) 

280—Where burglary policy described business as Voweicy store” and insured did some 
pawnbrokering, policy held not avoided, absent substantial evidence of intent to deceive. 


McKay et - v. General Accident, Fire & Life Assurance Corp. Ltd., of Perth, Scot- 
land. (Was 








345 


280 
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§ 281. AMOUNT OR VALUE. 


281—-Valuation clause in fire insurance policy constitutes warranty by assured and 
accepted by insurer on delivery of policy. Price v. Southern Home Ins. Co. (Fla.) 

§ 282. TITLE OR INTEREST OF INSURED. 

(1). Construction and effect of provisions of policy. 

282(1)— Title and ownership clause of fire policy held to mean that entire policy shall be 
void, if assured’s interest be other than unconditional and sole salaldin, except as 
to any specified lien, mortgage, etc. Title and ownership are vital to fire insurance 
risks. Home Loan and Finance Co. v. Fireman’s Fund Ins. Co. (Ala.) 

282(1)—Provision avoiding fire policy if insured’s interest is other than unconditional ‘and 
sole ownership, or subject of insurance is building on ground not owned by insured 
in fee simple, is valid, National Union Fire Ins. Co. v. Hall. (Ky.) 

282(1)—Designation of insured in fire policy as “D. W. Ray & Son” held not to show 
insured was partnership, rendering policy void under unconditional ownership clause, 
where insured was corporation. Hanover Fire Ins. Co. v. D. W. Ray & Son (Tex.) 
282(1)—Acceptance of fire insurance reciting insured is sole owner is equivalent to declara- 
tion thereof, though insured is ignorant thereof and made no representation of title. 
Girard Fire & Marine Ins, Co. v, Winfrey (Tex.) 
(2). Character of title or interest in cae 
282(2)—Insured, to whom land, on which insured buildings were located, was conveyed 
by deed, in body of which name of grantor’s husband did not appear, held without title 
required to recover on fire policy. National Union Fire Ins. Co. v. Hall. (Ky.) 
282(2)—Insured, to whose wife latter’s father orally ageene to convey land, 


recover on, fire policy containing fee simple ownership clause. Dixie Fire Ins. Co. 
Wis ON a Ba io gale rar arneans, espa re wid Bip WG wal ch EE Ce Me OE a Re BIS 


(4). Pz articular estates or interest. 
282(4)—As respects policy requirements of sole ownership, minor devised mother’s interest 
in household goods and substantial interest in goods and was not divested thereof by 
agreement to sell interest to stepfather, insured. Fire policy’ requiring insured to be 
sole owner held void where minor had substantial interest in insured goods whether un- 
der devise from other. Girard Fire & Marine Ins. Co. v. Winfrey. (Tex.) 
(5). Title in husband or wife. 
282(5)—Where husband paid for property, but took conveyance to himself and wife, re 
sulting trust arose, and husband could recover on policy issued to him, notwithstand- 


is 


could not 
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ing sole ownership provision. Fulbright v. Phoenix Ins. Co. of Hartford. (Mo.) ...1234 


6). Effect of mortgage or other lien. 
282(6)—Insured’s failure to volunteer information that mortgagee had instituted fore- 


closure suit held not to render fire poli} void as constituting concealment. Springfield 
Fire & — Ins. Co. v. Blevens. GN osc pro greiate estas Dee 6 hace Nees Rete hee CRE 


13). Vendor and purchaser of personal property. 
282(13)—Where insured purchased truck from one still owing money thereon, fact that 
ad stated truck was being purchased from original seller did not make policy void. 
leiber Motor Truck Co. v. International Indemnity Co. (Cal.) ..............008: 
§ 284. SPECIAL CIRCUMSTANCES AFFECTING RISK. 
286—Misstatement that no insurance had previously been canceled on truck was not ma- 


terial, where cancellation was for reason not affecting nature of risk. Kleiber Motor 
Truck Co. v. International IO I HG Go nace one Sa che ccckaunyoseccseusoes 


286—Fact that illicit trade in foreign country is contemplated must be known to under- 
writer to hold him liable on policy covering adventure. Insured, shipping silk, insured 
as such, under bills of lading for cotton goods and so declaring it in consular _in- 


voices held to have concealed fact material to risk, so as to preclude recovery for loss 
thereof. Btesh v. Royal Ins. Co. Ss.) 


OUD 5 Sd sos ob ker Caw eo haw enews seen eeede 
§ 288. OTHER INSURANCE. 
(1). In _ general. 
288(1)—Statement in insurance application, “canceling B. A. R. E.” did not give notice 


that insured held another policy, but rather was notice to contrary. Inter-Ocean 
Cee ak WRENN fis wats Co ee pars rede cada Fine ok ewan bee eees 


(C) MATTERS RELATING TO PERSON INSURED. 


§ 291. HEALTH AND PHYSICAL CONDITION. 
In general. 


(1). 
291(1)—Term ‘‘disease” as regards life insurance, denotes illness, which has impaired in- 
sured’s constitution. Independent Life Ins. Co. v. Butler. (Ala 


2) 
291(1)—Insured’s concealment of time of application that he had been treated for Bright’s 
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disease and enlarged heart, and failure to disclose poor health, authorized insurer’s 
cancellation of policy. Equitable Life Assurance Society of U. S. v. Schwartz. (U. S.).1141 
(3). Knowledge and intent of applicant. 
291(3)—Stipulation requiring insured to be in sound health at date of policy is valid and 
enforceable regardless of insured’s knowledge in respect to health. American Nat. Ins. 
Co. v. Melton et al. (Tex.) 
(4). Representations as to the existence of specific diseases. 
291(4)—-False statement in application that insured never had bladder disease and his 
consultation of physician therefor before delivery of pelicy, held grounds for can- 
cellation thereof. Hurt v. New York Life Ins. Co. (U. S.) .. 
(5). Good or sound health. 
291(5)—Whether applicant for life insurance policy was in sound health as stated, was to 
be determined under statute making ae immaterial, unless contributing 
to death. Ryan v. Metropolitan Life Ins. Co. (Mo.) 
291(5)—Term “in sound health’ as used in insurance policy refers to then existing infirmity 
thereafter constituting at least contributing cause should health ensue during contract. 
American Nat’l. Ins. Co. v. Melton et al.(Tex 
(6). Serious or temporary diseases. 
291(6)—One who has kidney trouble from temporary ailments is not necessarily affected 
with kidney disease, so as to defeat insurance policy. Independent Life Ins. Co. v. 
Butler. (Ala.) 
§ 292. MEDICAL ATTENDANCE. 
292—Where assured’s application warranted his answers to be true, applicant’s disclosure 
in application for life insurance must be strictly true whether material to risk or not. 
Negative answers, in application for life insurance, with respect to previous treatments, 
constituted false representations avoiding policy. New York Life Ins. Co. v. Ince. (Mo.) 
292—-False representations in application for life policy respecting previous operations and 
consulting physician held to preclude recovery, notwithstanding absence of fraud and 
insured’s illiteracy. Emanuele v, Metropolitan Life Ins. Co. (N. Y.) 
292—Misrepresentations of assured in applying for life insurance in res ect to medical 
treatment warranted cancellation of policy. New York Life Ins. o. v. Conrad, 


( ) 
292—-False statement in cngneien that insured never had bladder disease and his consulta- 
tion of physician therefor before delivery of policy, held grounds for cancellation thereof. 
That death was not caused by disease, for which insured consulted physician before 
delivery of policy held no defense to cancellation suit. Hurt v. New York Life Ins. 
Co. (U. S.) 939 
292—That phy sician might have been honestly mistaken in diagnosis and treatment of insured 
would not prevent concealment of consultation from vitiating policy. ‘Tutewiler v. 
Guardian Life Ins. Co. of America. (U. S.) 951 
292—Insured’s concealment at time of application that he had been treated for Bright’s 
disease and enlarged heart, and failure to disclose poor health authorized insurer's 
cancellation of policy. Equitable Life Assurance Society of U. S. v. Schwartz. (U. S.) 1141 
292— False representation of insured that no physician had been consulted for five years 
was “material” as matter of law. Haddad v. New York Life Ins. Co. (U. S.) ......1144 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant 


or Condition Subsequent. 
(A) GROUNDS IN GENERAL. 


§ 306. CONDITION SUBSEQUENT. 

§ 309. EFFECT OF BREACH. 

309—Insured cannot recover on fire policy, if guilty of_ fraud within provision making pol- 
icy void if insured attempts to defraud company. Studer v. Hudson Ins. Co. (Minn.) 

§ 310. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 

(2). Nonpayment of premiums or assessments. 

310(2)—Where insured’s default in paying second annual premium continued until death 
18 months later, insurer held not liable for failure to, notify insured of participation 
clause credit and insufficiency of cancellation notice; insured paying single premium 
only held not “persistent premium paying policy holder,” within participation clause. 
Statute held not to require notice of intention to cancel life policy, where default in 
paying premium continues over six months. Insurer may cancel life policy providing 
grace period of not less than one month for payment of premiums and for am 
on timely statutory notice; notice of intention to cancel life policy mailed during grace 
period held not to authorize forfeiture of policy. Insurer’s attempted cancellation 
of life policy for nonpayment of premiums based on void notice held ineffective. Weg- 
ner v. Federal Reserve Life Ins. Co. of Kansas City. (Kans.) .. : 

310(2)—Provision in fire policy requiring giving of notice before cancellation ‘cannot be 
read _ into ‘stipulation relating to — of policy for past-due premium. Stipulation 
in fire policy suspending policy while premium installment notes are past due held 
self-operating without notice by insurer. Knauf v. Hartford Fire Ins. Co. (La.) ... 

310(2)—Statute requiring premium note before insurer can declare forfeiture held inap- 
plicable to life policies. Insurer, if statute requiring premium notice before deci: aring 
forfeiture was applicable to life policies held not required to give notice of expiration 
of extension period. Lincoln National Life Ins. Co. v. Hammer. (U. 

310(2)—Under accident policy, held, it was intention that insured should be protected only 
for period for which premiums were paid. Gill v. Massachusetts Bonding & Ins. 
(Wash.) 

§ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 

(1). In general. 
311(1)—On failure to give insurer immediate notice of accident, insurer could refuse to 
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assume liability of assured’s son, who operated automobile. Clements v. Preferred Acci- 
Great tes, Sie. Gs: BP: os oss 
311(1)—Twenty-three months’ delay in notifying insurer of automobile accident relieved 
insurer from liability to injured person, where policy required immediate notice. Cle- 
ments v. Preferred Accident Ins. Co. (U. S.) 
(3). Mortgagees and their assignees. 
311(3)—Forfeiture of fire policy, providing for payment of loss to mortgagee as his interest 
shall appear, because of complete change of ownership without insurer’s consent, defeats 
mortgagee’s claim to one stipulating that mortgagee’s clause. Home Loan & Finance 
Co. v. Fireman’s Fund Ins. Co.  (Ala.) . 
311(3)—That mortgagor sells insured property does not make tornado insurance policy 
void as to mortgagee, especially whens contract expressly provides otherwise. fort- 
gage clause of tornado policy requiring notice of change in ownership refers to change 
increasing hazard. National Union Fire Ins. Co. v. Henry. (Ark.) 
311(3)—To defeat mortgagee’s recovery on fire policy requiring notice of change in interest 
or occupancy of premises or known to mortgagee must have had actual knowledge of 
change. Bank holding trust deed on insured property held not chargeable with knowl- 
edge of change of ownership by fact that bank director maintained abstract office in 
which he had abstract books which showed transfer. Concordia Fire Ins. Co. v. Com- 
mercial Bank of Liberty, Mo. S.) 
(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
§ 320. ILLEGAL USE OF BUILDING. 
320—Increase of hazard by operation of still on premises by lessee held within control and 
knowledge of owner. Storing and use of gasoline and alcohol in connection with un- 
lawful manufacture of alcoholic spirits could not be justified under work and material 
clause. Miller v. Union Assurance Society, Ltd. ( ‘ 
§ 322. CHANGE IN OCCUPANCY OF BUILDING. 
322—Proof of mere change of occupancy of insured premises, without showing that change 
increaser fire hazard, held not to avoid policy. Day v. Northwest German Farmers 
Mutual Life Ins. Co. (S. D.) ... ue PCE att Ae a 
322—Stipulation as to nature and hazard of occupancy of premises within knowledge of 
parties was unnecessary in insurance policy. hange of possession of part of premises 
with increase in hazard by operation of still voided fire policies. Miller v. Union As- 
surance Society, Ltd. (U. 
§ 323. BUILDING BECOM 
(3). What constitutes vacancy or nonoccupancy. 
323(3)—Where building insured against fire was occupied for storage purposes, that quantity 
of like articles stored therein was less after certain date did not disclose “‘cessation of 
occupation” precluding recovery on fire policy. Pritchett v. Herman Farmers’ Mutual 
Ins. Co. (Wi 
§ 324. FALLING : ‘ 
324—Clause of sprinkler policy avoiding it in case building or material portion thereof 
should fall, contemplated falling to such extent that usefulness was destroyed. Mangles- 
dorf v. Pennsylvania Fire Ins. Co. (Mo.) 
§ 326. KEEPING OR USE OF PROHIBITED ARTICLES. 
(1). In general. ; 
326(1)—Violation of fire policy by storing gasoline and alcohol on premises warranted in- 
surer in declaring policy void. Miller v. Union Assurance Society, Ltd. (U. S.) 
§ 328. CHANGE OF TITLE OR INTEREST. 
(1). Nature and effect of condition. _ s 
328(1)—Insured, by selling real property, deprived himself of right to maintain suit for 
damage to real property by tornado. National Union Fire Ins. Co. v. Henry. (Ark.) 
(2). What constitutes change of title or interest in general. 
328(2)—Transfer of personalty held under conditional sale requiring transferee to pay re- 
maining installments held change of interest of transferor as avoiding policy. McCoy 
v. St. Paul Fire & Marine Ins. Co. (Ga.) 
328(2)—Placing deed in escrow held not to violate conditions in fire policy against change 
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of title or interest. Day v. Northwest German Farmers Mutual Life Ins. Co. (S. D.)1048 


(6). Encumbrance of property. 
328(6)—Where, after foreclosure sale, but before execution of deed, insured property was 
destroyed, insurer held liable notwithstanding policy provision that policy would be- 
come void when title changed. Patten et al. v. Springfield Fire & Marine Ins. Co. 
Mo.) 
(14). “Commencement of foreclosure proceedings” or “notice of sale.” 
328(14)—Action to foreclose mortgage is within fire policy made void in event of com- 
mencement of “foreclosure proceeding.” Mortgage foreclosure action commenced before 
fire policy was issued held not within provision rendering policy void if ‘foreclosure 
roceedings be commenced” since provision against foreclosure applied to future only. 
Notice of sale of insured property under court order held not within provision avoiding 
fire policy if notice be given of sale “by virtue of any mortgage or trust deed.” Spring- 
field Fire & Marine Ins. Co. v. Blevens. (Ky.) 
328(14)—Insured settling with mortgagee immediatel 
property could recover for fire loss, notwithstanding provision of policy. 
American Equitable Assurance Co. of New York. (N. C.) 
(15). Entire or severable contracts. . 
328(15)—Insured’s sale of real property did not void tornado policy as to persomal prop- 
erty, and insured could recover damage to personal property. National Union Fire Ins. 
Co. v. Henry. (Ark.) 
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§ 333. SPECIAL CAUSES INCREASING RISK. 
(1). In general. 
333(1)—Insured without knowledge of tenant’s knowledge or acts increasing hazard, can re- 
cover on fire policy void while hazard is increased | by means known or controllable by 
insured. Joslin v. National Reserve Ins. Co. 
§ 334. PRECAUTIONS AGAINST LOSS. 
(1). In general. 
334(1)—Automobile locking device indorsement held to require insured to exercise due 
diligence in keeping locking device efficient and locking automobile when unattended. 
Leaving automobile with motor running in front of insured’s residence for_few min- 
utes held not lack of ee required by locking device indorsement. McCormick v. 
Potomac Ins. Co. (N. 
§ 335. KEEPING BOOKS, PAPERS AND SAFE. 
(1). Nature validity and operation in general. 
335(1)—Anti-technicality statute held inapplicable to iron-safe and record warranty clause 
in fire policy, Veal v. Fire Association of Philadelphia. (Tex.) 
(2). Taking inventory. 
335(2)—Inventory made by former owner and verified and adopted by jaune’ as pur- 
chaser constituted substantial Seren with fire policy. Bend dy v. National Fire 
Ins. Co. (Kan.) ; Lge 
(3). Keeping books of account. 
335(3)—Original invoices showing purchases and bank records showing deposits from sales 
of merchandise substantially complied with fire policy requiring keeping set of books. 
Bundy v. National Fire Ins. Co. (Kan.) 


(C) MATTERS RELATING TO PERSON INSURED. 
§ 340. MILITARY OR NAVAL SERVICE. 


340—Return of policy authorizing cancellation at insured’s request or unequivocal request 
for cancellation without surrender of policy, cancels policy without affirmative act by 
insurer. Home Ins. Co. v. Loflin. ( 

(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 

§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 

1). In general. 

349(1)---Fire policy provision sepeee. liability thereunder while premium remains 
unpaid is valid. National Union Fire I ns. Co. v. Want. (Ark.) 

349(1)—“‘Persistent paying policy holder,” within participation clause, means policy holder 
persistent in paying premiums. Wises v. Federal Reserve Life Ins. Co. of Kansas 
City. (Kans.) 

349(1)—Where insured failed to pay premium at expiration of extension period poliey lapsed 
subject to conditions of reinstatement in policy. Rocky Mountain Savings & Trust Co. v. 
fEtna Ins. Co. (N. C.) 

349(1)—Fire policy held in effect as ‘valid insurance, where insured attached indorsement 


showing additional premium, but such additional premium was not paid. Metzger v. 
7Etna Ins. Co. (N. Y.) 
349(1)—Insurance company may stipulate for prompt payment of premiums and provide 
a. by way of penalty to enforce such provision. Home Ins. Co. v. Puckett. 
ex es ry 


: Premiums payable in " installments. 

349(2)—Provision in fire policy and premium note for policy suspension while installment 
of premium remained unpaid after gator held valid and enforceable. National 
Union Fire Ins. Co. v. McClure. (Ky.) 

(3). Nonpayment of note given for premium. 

349(3)—Failure to pay insurance premium note at maturity which contains forfeiture pro- 
vision works absolute forfeiture of life Lincoln 
National Life Ins. Co. v. Hammer. (U. 

§ 352. NOTICE OF TIME FOR PAYMENT, 

§ 354. —— SUFFICIENCY. 

a general. 

354(1)—Insurer’s premium notice to insured under existence agreement held reasonable, 
preventing forfeiture because of inadvertence or forgetfulness. Lincoln National Life 
Ins. Co. v. Hammer. (U. S. 

§ 356. EXTENSION OF TIME FOR PAYMENT. 

§. 357, IN GENERAL. 

357—Unless payment of premium on life policy was waived, stipulated condition in agree- 
ment extending time for payment for automatic termination of policy upon failure to 
receive — is valid. Bank of Commerce & Trust Co. v. Northwestern Nat. Life 
Ins. Co. (Tenn.) 

357—Provisions of premium extension agreement executed within grace period for payment 
of premium on life policy, regarding forfeiture upon nonpayment, are controlling. 
Premium extension agreement under life policy by its terms not binding until accepted 
by insurer in Indiana, held Indiana contract, governed by Indiana law. Extension 
agreement covering payment of premium under life policy held valid, though not at- 
tached to policy, and enforceable according to its terms. Lincoln National Life Ins. 
Co. v. Hammer. (U. S.) ; 


§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 
§ 360. —— IN GENERAL. 
(1). In general. 
3460(1)—Where insured’s default in paying second annual premium continued until death 
18 months later, insurer held not liable for failure to notify insured of participation 
clause credit and insufficiency of cancellation notice; insured paying single premium 
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only held not “persistent premium paying policy holder,” within participation clause. 
Wegner v. Federal Reserve Life Ins. Co. of Kansas City. (Kans.) 
(3). Application of dividends or credits to prevent forfeiture. 

360(3)—Insurer having funds due insured, and entitled to deduct installments from amount 
due, could not forfeit policy for nonpayment of premium. Continental Casualty Co. 
. Baker. (Ark.) 

360(3)—While insurer has funds due to insured larger than premiums due, it cannot de- 
clare forfeiture of policy for nonpayment of premiums. Supreme Lodge, Woodmen of 
Union v. Walker et al. (Ark.) 

360(3)—Dividend provided by participation clause held not available for credit or de- 
duction on single quarterly installment of annual premium. Wegner v. Federal Re- 
serve Life Ins. Co. of Kansas City. (Kans.) 

(4). Payment by check, draft, or order. 

360(4)—Insurer holding order for payment of premium from insured’s wages sufficient 
to pay —— due could not cancel policy for nonpayment of premium. Con- 
tinental Casualty Co. v. Baker. (Ark.) 

360(4)—Insured’s twice dishonored check 
National Union Fire Ins. Co. v. Want. (Ark.) 

$ 361. TO AGENT OR BROKER. 

361—Arrangement for insurer’s soliciting agent to pay renewal premium and receive suit 
of clothes was void, absent showing of authority. Rice v. Fidelity & Casualty Co. of 
New York. (Mich.) . 

§ 362. EXCUSES FOR NONPAYMENT. 

362—Where insured’s total and permanent disability occurred within grace period after un- 
paid premium fell due and notice of death was given within 2 weeks after grace period 
expired, premium was waived. Fidelity Mut. Life Ins. Co. v. Gardner’s Adm’r. (Ky.) 

362—Failure to pay additional premiums on fire policy while amount was in dispute did 
not cause forfeiture of policy. Metzger v. Aetna Ins. Co. (N ) 

362—Provision for forfeiture of life policy based upon nonpayment of premium held 
waived if payment of premium was waived. Facts showing insured’s illness with pneu- 
monia and subsequent death held to support finding that insured was totally and per- 
manently disabled when premium fell due, constituting waiver thereof. Subsequent 
limitations, repugnant to first and principal clause in provision in life policy for waiver 
of premiums are unenforceable. Subsequent paragraph in disability provision in life 
policy waiving premiums held not limitation on preceding paragraph providing for 
waiver of future premiums upon insured become totally and permanently disabled. No- 
tice of disability within reasonable time is sufficient under life policy containing no 
provision for notice of disability working waiver of premium payment terminating in 
death within sixty days. ‘‘Future premiums” waived under life policy upon insured’s 
total and permanent disability include all premiums payable in future. Total and _ per- 
manent disability of insured commencing during grace period for payment held to 
operate as waiver of premium under life policy. Insured’s acceptance of agreement ex- 
tending time for paying premium beyond grace period held not waiver of rights under 
life policy. Premium on life policy payable under extension agreement after expiration 
of usual grace period held “future premium” waived under disability provision. In- 
sured confined to bed with pneumonia when premium became payable, resulting in death, 
held permanently disabled within provision for waiver of future premium; ‘“‘per- 
manent.’’ Disability of insured within life policy is no less “permanent” because re- 
sulting in death within short time. Bank of Commerce & Trust Co. v. Northwestern 
Nat. 2ate: ae. Soe CREM). ois case. 

§ RIGHTS OF INSURED AFTER DEFAULT. 

§ 5. —— REINSTATEMENT. 

365—Clause in fire insurance policy that building was occupied as dwelling held warranty 


that on date of issuance of policy building was occupied as dwelling. Hernor Co. Inc. v. 


Superior Fire Ins. Co. (U. S.) 
(1). In general. 

365(1)—-That insurer’s agent at request and for benefit of insured, send check to reinstate 
lapsed policy, was as effective as if insured’s check had been sent. Business Men’s Assur. 
Co. v. Richardson’s Adm’x. (Ky.) .. faite So Paces ee g 1066 

365(1)—Life policy held reinstated where insurer, knowing material facts, approved applica- 
tion for reinstatement and change of beneficiary without full payment of past-due pre- 
mium. Kassler v. Aetna Life Ins. Co. (Minn.) . 307 

365(1)—Right, under life policy, to reinstatement is substantial “Property right.” Upon 
application for reinstatement of life policy under terms of policy, insurer had right to 
pass upon question of insurability and evidence thereof, submitted by insured. Where 
policy erected and recognized right of reinstatement after default in premium pay- 
ments, company must pass upon insurability in exercise of ordinary care and not de- 
cline application for reinstatement upon arbitrary grounds. Where policy gave right 
of reinstatement under certain conditions, it was insurer’s duty to pass upon application 
with reasonable promptness and diligence under all circumstances as they existed at 
time. Where no time is stipulated insurer’s failure to act, within reasonable time, 
upon application for reinstatement of lapsed policy, is waiver of forfeiture. Rocky 
Mountain Savings & Trust Co. v. Atna Ins. Co. iy ee 

365(1)—Where forfeiture of policy was absolute at insured’s death, acceptance by bank of 
assessments from beneficiary for insurer could not revive insurance. Right to revive 
insurance is personal to insured and does not survive to beneficiaries. Milam County 
Mutual Life & Accident Ass’n. v. Watson. (Tex.) ..... a relia aks song 

365(1)—Insurer’s intention of part payment of premium and failure to reject report of 
examination by insured’s family physician before insured’s death four days after 
mailing of application for reinstatement held not implied acceptance of application. 
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Court cannot control discretion of insurance company’s officers in refusing to reinstate 
policy lapsed for nonpayment of premium, unless they: acted dishonestly and in bad 
faith. Insured having died during negotiations for reinstatement of life policy without 
having furnished satisfactory proof of insurability, there could be no recovery thereon. 
Exchange Trust Co. v. Capitol Life Ins. Co. of Colorado. (U. S.) 

365(1)—That insurance company returning insured’s premium check tendered after grace 
period inadvertently cashed check in insured’s application for reinstatement would not 
revive policy. Security Life Ins. Co. v. Seeber. (U S.) 

365(1)—Insured’s application for reinstatement with insurer’s acceptance, constituted con- 
tract, with interest on overdue premium as consideration. Where insured applied for 
reinstatement, and insurer made reinstatement, new contract effected was contract for 
reinstatement of precedent contract. New contract for reinstatement of life policy 
could be attacked for fraud, notwithstanding incontestible clause in <a —_ 
Alper v. New York Life Ins. Co. (U. S.) 

(2). Condition of reinstatement. 

365(2)—Where insured’s check to reinstate lapsed accident policy was taken and cashed by 
insurer on condition uncommunicated to insured, insurer became liable on policy. Business 
Men’s Assur. Co. v. Richardson’s Adm’x. (Ky.) 

365(2)—Insured’s misrepresentation, when making application ‘for reinstatement after de- 
fault in paying premium, that she had not consulted physician, held material, avoiding 
policy. chrader v. John Hancock Mut. Life Ins. Co. of Boston, Mass. (N ; 

365(2)—Insurance company, whose agent reinstated life policy after being informed insured 
was sick in hospital, held chargeable with agent’s knowledge, where there was no 
collusion, though written application contained warranty of insured’s good health, In- 
surance company, whose agent was verbally informed of insured’s illness, but procured 
written application for reinstatement warranting insured’s good health, held estopped 
to deny policy was reinstated. Bank Sav. Life Ins. Co. v. Butler. (U. mu. 

365(2)—Signing application for reinstatement of life policy, setting out physical conditions 
essential to insurability of applicant in form of affirmative recitals, held positive repre- 
sentations regarding matters contained therein. Lincoln National Life Ins. Co. v. 
Hammer. (U. S.) 

§ 367. ——- INSURANCE FOR LIMITED TERM OR AMOUNT.| 

(1). In general. 

367(1)—Time of demanding extended protection is not of essence of insurance contract. 
Insurer denying liability when insured demanded cash withdrawal value, and later ex- 
tended protection on other grounds than delay in making requests, cannot complain of 


delay, in demanding such protection. Brotherhood of American Yeomen v. Graves. 
(Ky 


XI. Estoppel, Waiver or Agreements Affecting Right to Avoid or 
Forfeit Policy. 


§ 371. APPLICATION OF DOCTRINE OF ESTOPPEL AND WAIVER. 

371—Insurer may waive or insist on warranty in policy as he elects. Chicago Fire & Ma- 
rine Ins. Co. v, Sharpensteen. (Ariz.) 

371—Waiver of policy provision can generally be invoked by insured only when insurer’s 
conduct, inducing, reliance thereon, would amount to fraud if subsequently disavowed. 

Owens v. National Life & Accident Ins. Co. (Ky.) 

-Right to forfeit insurance contract for nonpayment of premium is waived only where 

insurer’s act or omission caused insured justly_to believe and act on behalf that con- 

teat was continued in force. paenanae Trust Co. v. Capitol Life Ins. Co. of Colorado. 


- Se 
§ 372. WHAT CONDITIONS MAY BE WAIVED. 
372—Son-in-law having no insurable interest in insured’s life could not recover on policy 
notwithstanding insurer collected premiums from son-in-law though knowing want at 
insurable interest. National Life Accident Ins. Co. v. Ball. (Miss.) 
372—Iron safe and record warranty clause in fire policy may be waived by insurer. 
Fire Association of Phildelphia. (Tex.) 
372—Provision that life insurance policy shall be void if premiums are not paid when due 
rid be waived by insurer. Exchange Trust Co. v. Capitol Life Ins. Co. of Colorado. 
§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
§ 375. —— IN GENERAL. 
(1). In general. 
375(1)—Unauthorized statement by insurer’s agent that insurer would pay following trial 
of policeman who intentionally killed insured was not — of accident policy pro- 
visions. Owens v. National Life & Accident Ins. Co. (Ky. 
§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL, 
(1). Necessity of knowledge of breach. 
377(1)—Provision avoiding life policy, if insured had kidney disease, cannot be avoided by 
proof that insurer’s agent and p ysician knew insured was sick; insurer or agent must 
actually know insured had kidney disease to waive ae avoiding policy, if insured 
had such disease. Metropolitan Life Ins. Co. v, Dodd. (Ga.) 
2).. What constitutes knowledge or notice in general. 
377(2)—Provision avoiding life policy, if insured had kidney disease, cannot be avoided by 
proof that insurer’s agent and physician knew insured was sick; insurer or agent must 
actually know insured had kidney disease to waive provision ee sae if in- 
sured had such disease. Metropolitan Life Ins. Co. v. Dodd. (Ga.) 
(3). Facts _— insurer on inquiry. 
377(3)—Data presented to agent with application for policy against conditional buyer’s 
fraudulent concealment of automobile, at least put agent on inquiry in respect to regis- 
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tration and certificate of title. Actual knowledge of facts aueeiing policy is not 
necessary to waiver, if facts are such that insurer ought to have yg them 
on inquiry. Chicago Fire & Marine Ins. Co. v. Sharpensteen. (Ariz.) 
$ 378. oe «EDGE OR NOTICE TO OFFICERS OR AGENTS 
(1). n genera 
378(1)—When insurer, through its agent, knows policy warranties are not true, insurer 
cannot later insist on warranties as avoiding policy. Chicago Fire & Marine Ins. Co. 
. Sharpensteen. (Ariz.) 
378(1)—Rule of estoppel to deny liability on insurance policy, where insurer knew facts, 
is comes where insured has no insurable interest. Colver v. Central States Fire 
Ins. Co. (Kan.) 
378(1)—Notice to insurer’s agent of commencement of mortgage foreclosure proceedings 
sufficient time before fire, to give agent wee to protect — held waiver of 
forfeiture provision. Svea Fire & & Life Ins. Co. v. Foxwell. 
378(1)—Insured’s representation that property was purchased for $2,500 did not avoid fire 
policy as frundelen t because property has subsequently been sold at execution for much 
smaller amount, where agent was appraised of facts. Knowledge of agent of facts con- 
cerning property designated in application for fire policy must be imputed to insurer. 
Insurance Company of North America x, Sumner. (Ky.) 
378(1)—Insurer, whose agent had opportunity to ascertain true condition of applicant’s 
health, held to have waived forfeiture because of false representations in application. 
McConathy v. North American Accident Ins. Co. (La.) 
378(1)—Agent’s knowledge, when taking application, that insured had given tenant pur- 
chase contract, constituted waiver of sole ownership provision. Fulbright v. Phenix 
Ins. Co. of Hartford. (Mo.) 
378(1)—Knowledge by president of insurance agency licensed to solicit insurance held im- 
puted to insurer. Midkiff et al. v. Palmetto Fire Ins. Co. ‘ 
56<it- Neanenr, whose agent deceitfully informed it that insured’s health was sound, held 
estopped to assert condition that insured be in sound health on date of policy. Solicit- 
ing agent’s knowledge of insured’s condition being insurers’ latter was charged with 
soent fraud i) informing it that insured’s health was sound. Bilodeau v. Prudential 
ns. Co. (N 
378(1)- Knowledge, of agent procuring application for life insurance of applicant’s poor 
health, is imputed to insurer, pn defense of false warranty. March v. Durham 
Lite Ins. Co. GV. iC. ae 
378(1)—Agent’s knowledge, prior to ‘issuance of policy, ‘that insured had no iron- -safe, held 
no bar to defense of breach of iron safe and record warranty clause in fire policy. 
Veal v. Fire Association of Philadelphia. (Tex.) 
(3). Nature of agency and authority of agent. 
378(3)—Acts and knowledge of insurer’s local agent concerning property insured against 
fire at time policy was executed held imputable to insurer. Firemen’s Ins. Co. v. 
brough. (Ky.) 
378(3)—General agent, by taking no steps to cancel fire policy, waived for insurer right 
to cancel policy on ground that foreclosure proceedings had been commenced. Patten 
et al. v. Springfield Fire & Marine Ins. Co. (Mo.) 
378(3)—-Misrepresentations in application for life insurance warranted cancellation, though 
applicant made full disclosure to medical examiner. New York Life Ins. Co. v. 
Ince. (Mo.) , et as 
378(3)—-Under statute, insurer held chargeable with all facts within soliciting agent’s 
knowledge, in relation to act necessary or proper to fulfill agency in soliciting insurance 
— ees premiums. Sachs et al. v. North American Life Ins. Co. of Chicago. 
(Wis.) . : 
§ 379. INSERTION OF ~ ANSWERS IN APPLICATION BY AGENT OR 
UNDER HIS DIRECTIO 
(1). In general. 
379(1)—-Insurer' held estopped to rely on misrepresentations in application as ground for 
forfeiture though misrepresentations were carried into policy itself, where agent filled 
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out application from his own information. Svea Fire & Life Ins. Co. v. Walker. (Ky.) ..1280 


379(1)— -Erroneous valuation or misdescription of property insured, in policy _prepared_ by 
insurer’s agent after eeu, is not available to insurer as defense. Hartford Fire 
Ins. Co. v. Smith. (Okla.) 

379(1)—Insurance company cannot avoid liability for misrepresentations, where facts have 
been truthfully stated to agent, but through his fraud, negligence, or mistake are mis- 
stated in application. Bank Sav. Life Ins. Co. v. Butler. (U. S. 

. Life and accident insurance. 

379(4)—Where insured told agent true condition of health, insurer could not_prevent facts 
from being proven by showing application to contrary. Mid-Continent Life Ins. Co. 
v. Parker. (Ark.) 

379(4)—It is against sound public policy to permit insurance ‘company to forfeit policy be- 
cause of its agent’s insertion of false answers to questions in application as to in- 
sured’s health. Western & Southern Life Ins. Co. v. Ross. (Ind.) 

§ 380. FRAUDULENT OR COLLUSIVE ACTS OF AGENT. 

380—Fraud of agent in stating in insurance application that insured was in_ good health, 
when agent knew facts to contrary, held not imputable to insurer. Commonwealth 
Life Ins. Co. v. Wilkinson. (Ala.) . 

381. FORM AND REQUISITES OF EXPRESS WAIVER. 
385. ——- INDORSEMENT OF POLICY 
85—Insurer will be held to have consented ‘to change of location of goods, where agent 


notified of removal failed to make indorsement or cancel policy. Cummings v. National 
Fire Ins. Co. (Mich.) me 
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§ 388. IMPLIFD WAIVER IN GENERAL. 
(2). Statements of officers and agents. 

388(2)—Alleged statements by insurer’s agent that insurer would pay following trial of 
policeman who intentionally shot insured did not estop insurer from denying liability 
on accident policy. Statement by insurer’s agent after delivery of policy that policy 
covers something not embraced by language thereof constitutes neither waiver nor 
estoppel. Oweris v. National Life & Accident Ins. Co. . 1063 

388(2)—Insurance company having insured building in name a 
running to two persons or survivor, held estopped to deny liability to survivor for fire 
loss, where she was told transfer was unnecessary and her assessment payments were 
accepted. Forney v. Farmers’ Mutual Fire Ins. Co. (Minn.) 815 

Capacity in which knowledge is acquired. 

388(4)—Agreement by insurer’s assistant manager to personally collect premiums and cus- 
tom thereof ratified by insurer held not waiver of policy provision for payment of pre- 
miums. Shellnut v. Federal Life Ins. Co. (Ga.) 

(5). Guaranty and indemnity insurance. 

388(5)—Liability insurer having settled with plaintiff’s wife for $5,000, the maximum for 
injury to any one person, became nevertheless liabel for amount of judgment rendered 
against insured in favor of husband, where insurer assumed defense of husband’s 
suit without denying liability. Oehme v. Johnson et al. (Central West Casualty Co. 
Garnishee) (Minn.) 

388(5)—Insurance company held not estopped to deny liability on judgment against person 
operating automobile where having defended assured and third party in action for 
injuries. Wigington v. Ocean Accident & Guarantee Corporation. (Neb.) , ; 1114 

388(5)—Indemnity insurer, which undertook defense of insured knowing suspicious circum- 
stances regarding age of insured’s chauffeur, waived objection that chauffeur’s operation 
of truck was illegal. Insurer having information sufficient to put & on inquiry waives 
violation of indemnity policy by undertaking defense of insured. . & E. Motor Hire 
Corporation v. New York Indemnity Co. ea 

388(5)—Notice to insured that insurer would disclaim liability if insured used automobile 
contrary to liability policy terms held sufficient reservation of right to assert defense 
aaniaat action on policy. De Pasquale v. Union Indemnity Co. I.) 

§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 

(6). Knowledge of intent to violate conditions. 

389 (6)—Expressed intention of insured to breach warranty in policy is not waived by 
insurer without insurer’s affirmative consent. Notice by insured of intention to violate 
policy does not without more, constitute waiver by insurer. Veal v. Fire Association of 
Philadelphia. (Tex.) 

(7). Failure to make or follow inquiry. 

389(7)—Where insurance agent failed to inquire concerning insured’s ownership of_land, 
insurer cannot escape liability under policy because insured was not land owner. Krpan 
v. Central Federal Fire Ins. Co. (Mont.) 


§ 390. FAURE TO ASSERT FORFEITURE OR TO CANCEL OR RESCIND 

390—Insurer knowing of grounds of forfeiture must enforce forfeiture within reasonable 
time thereafter or to estopped to assert forfeiture after loss. Svea Fire & Life Ins. 
Co. v. Foxwell. (Ky.) 

390—Insurer will be held to have consented to change of location of goods, where agent no- 


tified of removal failed to make indorsement or cancel policy. Cummings v. National 
Fire Ins. Co. (Mich.) 


$ 392. DEM AnD. ACCEPTANCE, OR RETENTION OF PREMIUMS OR ASSESS. 
(1). In_ general. 

392(1)—Insurer held not to have waived forfeiture of fire policy by demanding interest 
after premium was due and not offering to return premium check, informing insured 
that payment thereof was refused for second time, or declaring forfeiture. Insurer 
accepting partial premium payment, amounting to more than premium earned when 
when loss occurred, waived for failure to pay whole premium. National Union Fire 
Ins. Co. v. Want. (Ark.) 

392(1)—Distinct acts of affirmance, with knowledge of facts, by party entitled to avoid in- 
surance contract, especially demand for and receipt of premiums or assessments, waive 
forfeiture. Insurance company collecting premiums by its agent with knowledge that 
insured was not in sound health when policy was delivered, waived such condition. 
Western & Southern Life Ins. Co. v. Ross, (Ind.) 

392(1)—Insurance company having insured building in name of deceased grantee under 
deed running to two persons or survivor, held estopped to deny liability to survivor 
for fire loss, where she was told transfer was unnecessary and her assessment payments 
were accepted. Forney v. Farmers’ Mutual Fire Ins. Co. (Minn.) 

392(1)—Generally where agent knows facts which terms of policy render it void, insurer 
by issuing policy and accepting premium waives policy provision. Krpan v. Central Fed- 
eral Fire Ins. Co. (Mont.) .. 

392(1)—Insurer’s failure to tender back premium constitutes waiver of defense of no 
insurable interest. Where insurer did not tender back po. it waived defense 
that insured was not sole and unconditional owner under fire policy. Lux v. Milwau- 
kee Mechanics’ Ins. Co. (Mo.) 

392(1)—Insurer unconditionally demanding payment of past-due premium note waives right 
to declare policy forfeited or lapsed for non-payment thereof. Unsigned notice of pre- 
mium note due date, mailed from insurer’s branch office by its agent’s wife, held not 
unqualified demand for payment, waiving right to forfeit policy for nonpayment of 
premium. Exchange Trust Co. v. Capitol Life Ins. Co. of Colorado. (U. S.) 
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(6). Demand and acceptance after loss. 
392(6)—Fise insurer waived representation of ownership of truck to which it had knowl- 
edge through agent by accepting premium payment after fire. Kleiber Motor Truck 
Co. v. International Indemnity Co. (Cal.) 
(8). Demand and acceptance after injury or death of person insured. 
392(8)—Attempted waiver of forfeiture by granting right ta continue policy after for- 
feiture held ineffectual to bind a where occurring after insured’s death. National 
Ben. Life Ins. Co. v. Brown. (Ga.) 
392(8)—Mailing of notice of assessment to delinquent insured without knowledge of insured’s 
death held not waiver by insurance association of previous forfeiture for nonpayment 
of premium. Milam County Mutual Life & Accident Ass’n. v. Watson. (Tex.) 
§ 394. PROMISE TO PAY LOSS. 
394—-Insurer waived insured’s breach of record warranty clause, where agent when in- 
formed that insured had not complied with clause, told insured policy would be paid, 
and insured relying on that statement expended money, time, and labor to furnish in- 
formation concerning loss. Phoenix Assurance Co. v. Bulloch. (Tex.) 
§ 395. FAILURE ‘TO STATE GROUND OF OBJECTION RELIED ON. 
395—Automobile insurer’s refusal to pay on grounds other than failure to meet certain 
required conditions excuses failure - delay in compliance with those conditions. 
Vesaris v. National Liberty Ins. Co. of America. (Mass.) 
§ 396. REQUIRING, ACCE PTING, OR RE TAINING PROOFS OF LOSS. 
(1). In general. 
396(1)—-Insurer waived insured’s breach of record warranty clause, where agent when in- 
formed that insured had not complied with clause, told insured policy would be paid, 
and insured relying on that statement expended money, time, and labor to furnish in- 
formation concerning loss. Phoenix Assurance Co. v. Bulloch. (Tex.) 
(2). Examination of insured. 
396(2)—Right of insurer to declare policy void as against jooneed was not waived by ex- 
amination. Miller v. Union Assurance Society, Ltd. (U 
(6). Requiring additional proofs. 
396(6)—Questions, if any, regarding misrepresentations of ownership of property destroyed 


by fire held waived by insurer in view of supplemental proof of loss and check for set- 
tlement. Weis v. Norwich Union Fire Ins. Soc. 


(s ) 

§ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. 

397—-Permitting plaintiff to amend petition to proof held not error; ‘‘non-waiver agreement” 
relative to determining loss under policy without waiving conditions thereof related ex- 
clusively to ascertainment of percentage of loss; formal proof of loss under fire 
policy held waived by settlement of amount of loss conditioned on surrender of policy. 
Clymer v. Westchester Fire Ins. Co. (Kan.) 

397—Insurer requiring insured, in compliance with policy, to do some act incurring trouble 
or expense, waives right to insist on forfeiture, notwithstanding nonwaiver agreement. 
Manglesdorf v. Pennsylvania Fire Ins. Co. (Mo.) 

§ 399. PAYMENT OF LOSS. 

399—Questions, if any, regarding misrepresentations of ownership of property destroyed by 
fire held waived by insurer, in view of supplemental & 
settlement. Weis v. Norwich Union Fire Ins. Soc. 


§ 400. PROVISIONS OF POLICY AGAINST haarae: 

400—Policy containing one-year incontestable clause, held not contestable after such time, 
on ground that insured was not in sound health on date thereof. Incontestability clause 
rendered policy incontestable after period mentioned, though insured died within such 
time. Policy held incontestable after one year from date of application, providing 
that insurance should take effect from such date though policy bore later date. Pru- 
dential Ins. Co. of America v. Connallon. (N. J.) 

400—‘“Incontestable’’ clause in policy precludes insurance company from questioning 
validity of contract in its inception, or urging that policy thereafter became invalid 
by reason of condition broken. Ordinary ‘“‘incontestable’” clause cannot be used as 
means of rewriting into contract risks and hazards positively excluded by policy. Jolley 
v. Jefferson Standard Life Ins. Co. (N. 

400—Beneficiary’s acceptance of premium refund check did not suspend incontestable yee 
provided in life insurance a New York Life Ins. Co. v. Hudson. (U. S.) 


XII. Risks and Causes of Loss. 

(B) INSURANCE OF PROPERTY AND TITLES. 
§ 418. LIMITATIONS TO RISK AS TO PLACE. 

§ 419. - SITUATION OF PROPERTY INSURED. 


419—Goods displayed for retail sale in hotel room held within exception of fire policy ex- 


cepting goods in “business premises of assured.’”’ Lewis v. Globe & Rutgers Fire 
Ins. Co. Gla.) .. 


§ 425. THEFT. 

425—Theft of wife’s property held not within burglary policy covering husband’s property 
or “member of his family” where husband aa wife had separate residences and wife 
had court order restraining husband from entering her residence. Kohner vy. National 
Surety Co. (Cal.) 

425—Burglary policy held to cover theft of valuables from safe, where outer door thereof 


was opened by manipulation and inner door - forced. London & Lancashire In- 
demnity Co. v. Indiana Jobbing & Merc. Co. 


425—Under fire policy exempting insurer from liability for theft and requiring insured to 


use all reasonable means to preserve property at and after fire, insurer was liable for 
theft of goods during progress of fire. Southern Home Ins. Co. v. Wall. (Miss.) 
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425—Room of contractor’s premises from which goods were stolen held not “within solid 
walls from floor to ceiling,” within terms of burglary policy. Exclusion clause of 
burglary F wg | must be given reasonable construction. Fanwick et al. v. 
Rutgers Fire Ins. Co. Inc. Y.) 

425—Failure of party hiring automobile to return it under circumstances held “theft” at 
time he obtained possession: . within meaning of theft policy. Simpson v. General 
Exchange Ins. Corp. 

425—Policy insuring robbery es fa roll money from custody of messenger or paymaster did 
not cover robbery of money eft in empty room by messenger. Pay roll money, left in 
empty room not adjacent to plant superintendent’s office, held not in “custody” of 
messenger or paymaster within robbery policy. International Harvester Co. v. National 
Surety Co. (U. S.) 

425—Term ‘merchandise’ within robbery policy, is comprehensive term, and, when not 
otherwise limited, included commercial commodities in general whatever their na- 
ture. Allen Lubricating Co. v. Phoenix Indemnity Co. Wash.) . 

425—Use of force upon inner doors, held “entry” into vault effected by force and violence 
upon “exterior” of vault, within meaning of burglary policy. Vaudreuil Lumber Co. 
v. Aetna Casualty & Surety Co. (Wis.) 

§ 427. PROXIMATE CAUSE OF LOSS. 

427—Where cause designated in windstorm policy is efficient cause of loss, insured may re- 

cover, though there were contributing causes. Insured might recover under windstorm 
policy for damage to building on _— that windstorm was the efficient cause of the 
damage, though snow on the roo may. have been a contributing cause. Miller v. 
Farmers’ Mut. Fire Ins. Ass’n. of N. C. (N. C. 

427—Under policy insuring automobile against damage ‘by fire, excluding “Collision or 


impact,” entire damage from fire and consequent overturning in ditch was recoverable. 
American Indemnity Co. v. Haley. (Tex.) 


§ 429. WRONGFUL ACTS OF INSURED. 

429—Under terms of fire policy, insured’s willful destruction of property or willful and 
false statements in proof of loss with intent to defraud held to totally avoid policy. 
Singleton v. Hartford Fire Ins. Co. (Cal.) 

(C) GUARANTY AND INDEMNITY INSURANCE. 

§ 432. NONPAYMENT OF DEBT INSURED. 

432—Mortgagor’s removal of automobile from state, in breach of mortgage and without 
knowledge or consent of mortgagee, constituted “‘conversion” within insurance policy 


protecting mortgagee. Miller v. Manhattan Fire & Marine Ins. Co. (Utah.) 1300 


§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 

435—Insured’s wife operating automobile without operator’s license held covered by _ li- 
ability policy extending to persons “legally operation automobile”; language Re olicy 
being uncertain. Fagiani v. General Accident Fire & Life Assurance Corp. >.. 

435—One assaulted by insured’s employees sustained “accidental injury” within pee nd in- 
demnifying employer against one from claims for injuries accidentally suffered. 
Georgia Casualty Co. v. Alden Mills. (Miss.) 

435—Pedestrian tripping over wire connected with light standard being constructed near 
sidewalk before insured’s premises held injured on premises “or ways adjacent” within 
indemnity policy authorizing recovery against insurer. Pedestrian’s tripping over 
wire attached to light standard before insured’s premises held not caused by insured’s 
business as “undertakers,” so as to preclude recovery against indemnity insurer. Bin- 
swanger v. Employers’ Liability Assur. Corporation, Ltd., of London, Eng. (Mo.) 

435—Automobile liability policy applied for by corporation, where including automobile of 
salesman’s wife sometimes used in corporation’s business, covered automobile only when 
in corporation’s use. Third party, to whom salesman’s wife loaned automobile, could 
not. become “assured” or ‘‘additional assured” under policy applied for by corporation, 
including automobile of salesman’s wife, sometimes used by salesman in corporation’s 
business. Person injured by third party while operating automobile of salesman’s wife 
on private mission could not recover against company while insured automobile for 
egrgoration employing salesman. Wigington v. Ocean Accident & Guarantee Corporation. 

435—That insured’s bus was not. carrying passengers. when accident occurred did not pre- 
vent its being ‘‘autobus” within statute making insurer liable. In action against insurer 
for accident involving insured’s ‘“‘autobus’” injured plaintiffs could recover notwith- 
ae bus was not carrying passengers. Zelber v. Commonwealth Casualty Co. 
(N ) ; 

435—Omnibus coverage clause of automobile liability policy ‘protects any person injured by 
giving him cause of action against insured for injuries caused by operation of automobile. 
Omnibus coverage clause of automobile liability policy inured to benefit of unnamed 
operator, of automobile injuring plaintiff. Fried v. London Guarantee & Accident Co. 
( 

§ 437. WRONGFUL ACTS OF INSURED. 

437—Defense that insured was operating automobile in violation of liability policy was not 
open to insurer in action by injured person against insured. De Pasquale v. Union 
Indemnity Co. (R. I.) 

(D) LIFE INSURANCE, 

§ 440. TIME OF DEATH. 

440—Presumption of duration of life respecting persons of whom no account can be given 
ends after seven years from time they were last heard of as living; presumption of 
death after seven years from time person was last heard of as living relates only to 
fact of death not time of death; time of death aa material must be subject to 
distinct proof. Gantt v. American National Ins. Co. 
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440—Presumption of death arising from seven years’ unexplained absence is rebuttable. 
Estrangement between absentee and wife or his commission of crime may be considered 
in determining whether presumption of death arising from absence has been overcome. 
Whether evidence is sufficient to explain absence so as to overcome presumption of 
death arising from seven years’ unexplained absence is jury question. Shaw v. Prudential 
Ins. Co. of America. (Wash.) 
§ 444. SUICIDE. 
444—Verdict finding that insured’s death was accidental and not suicidal held qetinet — 
of evidence, requiring new trial, McVeigh v. New York Life Ins. Co. (N. Y.) . 972 
§ 445. IN GENERAL. 
(1). In general. 
445(1)—As regards notice of insured to commit suicide, ‘ ‘intent” in legal sense is purpose 
to use particular means to effect result; whereas ‘‘motive’’ is reason which leads minds 
to desire that result. United Fidelity Life Ins. Co. v. Adair. (Tex.) ; 
(2). Statutory provisions. 
445(2)—-Statute providing suicide of insured would not be defense on life policy did not 
apply, where contract was consummated outside state; “by any company doing business 
in state.’ Pickett v. Equitable Life Assurance Society. (Mo.) 
(3). Effect of incontestable clause. 
445(3)—Under ambiguous terms of life policy, application, premium receipt, and indorse- 
tment considered as whole, policy held effective on November 28, 1927, warranting re- 
covery where insured committed suicide more than year thereafter. Narver v. 
California State Life Ins. Co. (Cal.) 
(E) ACCIDENT AND HEALTH INSURANCE. 
§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 
(1). In general. 
451(1)—Eye injury from stone thrown from road by moving automobile, held covered by 
accident policy covering injury by being ‘‘struck by a vehicle.” Maness v. Life 
Casualty Ins. Co. (Tenn.) 
451(1)—Death from administration of anesthetic preparatory to operation held within ex- 
ception of accident policy respecting ‘disease or medical or surgical treatment.’ 
Administration of anesthetic is necessary part of operation, which is “‘surgical treatment” 
within exception of accident Policy. Administration of anesthetic preparatory to 
operation for abcessed tonsil held ‘‘medical — within exception of accident policy. 
International Travelers Ass’n. v. Yates. (Tex.) 
§ 452. RISKS OF TRAVEL, RAILROADS AND ‘OTHER, CONVEYANCES. 
452—Manner in which vehicle is used, as well as construction, are important factors in 
determining its character as passenger or freight vehicle under accident policy. That 
automobile was used for other purposes incidental to transporting driver did not keep 
it from being passenger ee under accident policy. Poncino v. Sierra Nevada 
Life & Casualty Co. (Cal.) 
452—-Accidental death while riding in motorcycle side car held not within accident policy 
covering death by accident while riding in ‘automobile’ or ‘‘motor driven car.’’ Land- 
wehr v. Continental Life Ins. Co. (Md.) .. ia pe mens 
452—Motorcycle on which insured was riding at time of collision held “motor-driven car” 
within policy insuring against accident. Bolt v. Life & Casualty Ins. Co. of 


a: Maes 

§ 453. RISKS OF OCCUPATION OR EMPLOYMENT. 

453—Workman sustaining hernia by overexertion and slipping while lifting car on track at 
coal mine could recover on accident policy indemnifying against effects of bodily in- 
juries we out of and in course of employment.” Thomas v. Liberty Life Ins. 


0. Kan 

§ 454. BODILY INFIRMITIES OR DISEASE. 

454—Dormant ulcer was not “disease or infirmity” within meaning of accident policy, ‘‘Dis- 
ease or infirmity’ to prevent recovery on accident policy, must be so considerable or 
significant that it would be characterized as such in common speech of men. _ Silver- 
stein v. Metropolitan Life Ins. Co. (N. Y.) 


§ 455. EX'TERNAL, VIOLENT AND ACCIDENTAL MEANS OF INJURY. 

455—Hernia sustained by overexertion and slipping while lifting car at coal mine dump, held 
bodily injury resulting from “external, violent and accidental means” within policy. 
Thomas v. Liberty Life Ins. Co. (Kan.) 

455—Injury from effect of gonnococci germs invading insured’s eyes without his knowledge 
authorized recovery under policy insuring against “‘accidental injury.” McFarland v. 
Massachusetts Bonding & Insurance Co. (Tenn.) 

455—Death from administration of nitrous oxide gas as anesthetic preparatory to operation 
held result of ‘‘accidental means” within accident policy. International Travelers Ass’n. 
v. Yates. (Tex. ) y Ree ‘4 ; ces Ce 

455—Designation, “perfection | ,accident ‘ policy,” providing ‘indemnity for death * * * 
due to accidental injuries,” held not part of contract, so as to extend coverage to death 
from all accidental injuries however effected. Death from blood oisoning as result of 
pulling hair from nose held due to injury effected throu aS “aecide ntal means”; ‘‘Acci- 
dental injuries.” Maryland Casualty Co. v. Massey. ( 

455—Where insured going about business affairs exposed hingctg® “4 excessive heat and died, 
injury was not effected through accidental cause, high tempearture not being ‘“‘acci- 
dent.””. Nickman v- New York Life Ins. Co. (U.S.) 

§ 464. INTENTIONAL INJURIES. 

464—Beneficiary under health and accident policy was not entitled to recover for death of 
insured from gunshot wound intentionally oo by member of posse. Fox v. Fed- 
eral Casualty Co. of Detroit, Mich. ( 
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464—Death of insured taken for robber and fatally shot by officer, who intended merely 
to hit his leg, resulted from ‘“‘accidental’ means. Death of insured, shot by officer 
who by aictaies took insured for holdup man held not to result from third party’s inten- 
tional act, preventing recovery on accident policy. Death is “accidental” within acci- 
dent policy, where act causing death is voluntary, but result is unanticipated. Brooks 
v. Continental Casualty Co. (La.) 

§ 465. SUICIDE OR SELF INFLICTED INJURIES. 

465—-When_ person commits suicide while insane, death is “‘accident’” warranting recovery 
on policy insuring against injuries by accidental means. Massachusetts Protective 
Assn. v. Daugherty. (Colo.) oe pices 

§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 

466——-Continuing duck hunting after accidentally stepping into water-filled hole held in- 
dependent contributing factor to resulting tuberculosis, within terms of accident policy, 
so as to bar recovery. To recover on accident policy, held that insured must prove dis- 
ability was caused solely, independently of other causes, by mee eee and acci- 
dental means. Troupe v. Benefit Assn. of Railway Employees. (S. 

466—Where peril insured against is efficient predominating cause of an te is regarded as 
proximate cause. Maness v. Life & Casualty Ins. Co. (‘Tenn.) 


XIII. Extent of Loss and Liability of Insurer. 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 493. TOTAL LOSS. 

493—Where material in insured building not destroyed by fire, can not be utilized, building 
is — loss” within insurance policy. St. Paul Fire & Marine Ins. Co. v. Green. 

r 

493—Insurance company which denied liability on fire policy and pleaded no desire to re- 
build, waived its option to do so; owner’s loss oe fire policy was real, though sub- 
sequent thereto, but before trial, ‘she lost land under a foreclosure. Forney v. 
Farmers’ Mutual Fire Ins. Co. (Minn.) . . i nein 

493—"There is “total loss’? when building has lost identity ‘and become so far disinte- 
grated that it cannot be properly designated “building,” although parts may remain 
standing. Lux v. Milwaukee Mechanics’ Ins. Co. (Mo.) 

493—-There is no “total loss’’ so long as remnant of insured structure may reasonably be 
used as basis on which to restore building .American Central Ins. Co. v. ‘Terry (Tex.) 

§ 494. PARTIAL LOSS IN GENERAL 


494—That insured intended to wreck building and after fire sold property for wrecking pur- 
poses did not preclude or limit recovery on fire policy. Godwin v. Iowa State Ins. 
Co. (Mo.) 

494—In ascertaining loss from partial burning of insured building, result. is reached by taking 
cost of reconstruction as of date of fire. In action on fire policy, objection that estimate 
as to cost in reconstructing partially destroyed building was based on cost price of new 
material without depreciation, held without merit. Fedas v. Insurance Company of State 


of Pensylvania. (Pa.) 3 

§ 498. VALUE OF PROPERTY DESTROYED. 

§ 499. —— IN GENERAL. 

499—Insured under automobile theft policy, where insurer delivered recovered automobile 
to mortgagee, held entitled to recover reasonable cash value of car when stolen, not 
exceding insurance, less reasonable value when taken from insurer. Byrd v. Bankers 
& Shippers Ins. Co. (Mo.) ape 

499—*Actual cash value” within fire policy means what it would cost to replace building or 
chattel as of date of fire. Difficulty in arriving at actual cash value in determining loss 
under fire policy cannot defeat insured’s right to compensation. Fedas v. Insurance 
Company of State of Pennsylvania. (Pa.) : : 

§ 500. VALUED POLICIES. 

500—Building permantly affixed to ground, which could not be removed without lessor’s 
consent though owned by lessee as insured, constituted real estate within valued ow 
statute. Buffalo Ins. Co. v. Bommarito. (U. S.) Ae wares , ' 

§ 502. AMOUNT OF DAMAGE TO PROPERTY. 

502—‘‘Replacement”’ in clause limiting automobile insurer’s lability to actual cost of replace- 
ment of damaged property means “restoration” of property to its condition prior to 
collision. Proper measure of damages under automobile collision policy for injury to 
automobile was difference between fair cash value of automobile before and after col- 
lision. Rossier v. Union Automobile Ins. Co. (Ore.) 

§ 504. EFFECT OF OTHER INSURANCE. 

504—Plaintiff’s recovery on fire policy was limited to proportion of total loss corresponding to 
ratio between amount of policy sued on and total insurance covering ondide Godwin 
v. Iowa State Ins. Co. (Mo.) ag 

504—Taking out additional insurance held, under ‘fire ‘policy, ‘to immediately _ reduce li- 
ability of each insurer proportionately. Automobile Ins. Co. v. Conway. 

504—-Proportional liability of insurance companies, in which insured’s agent wrote two or 
three policies replacing third company’s policy for smaller amount. held not limited by 
total amount of four policies. Commerce Ins. Co. v. Lobello. (Tex.) 

§ 506. EXPENDITURES. 

506—Insurer under automobile theft policy held not liable for costs of mortgagee’s sale 
after insurer delivered recovered automobile to mortgagees. yrd v. Bankers & 
Shippers Ins. Co. (Mo.) ; 

(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 514. DAMAGES INCURRED OR PAID. 
514—On successful appeal by defendant secondarily liable, statutory penalty was improperly 
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assessed against indemnity insurer for nonappealins codefendant primarily liable. United 
States Fidelity & Guaranty Co. v. Remond. 

514—Recovery of judgment against city for damages ‘dia not fix liability of contractor to 
city within policy indemnifying contractor. ayment by city for damages deducted 
from amount due contractor did not show liability imposed by law on contractor neces- 
sary for recovery under indemnity policy. New York Indemnity Co. v. Fidelity & 
Deposit Co. of Md. (Md.) . 

514—Assured on rendition of judgment against him, sustained loss arising or resulting 
from claims, within liability insurance policy, Insurer under terms of liability insur- 
ance policy held liable for interest accruing on jud —_ and on costs in Appellate 
Division on appeal. Miller v. United States Casualty ¥i 

514—Statute held not to take from liability insurer lene that it was only liable to ex- 
9 that on had first suffered direct loss. Anderson v. American Automobile Ins. 

o ( ae 2 

514—When injured party obtained judgment against insured motorist for injuries, liability of 
insurer to motorist for amount thereof immediately attached under policy guaranteeing. in- 
demnity against liability, although motorist had not paid judgment. Walker v. New 
Amsterdam Casualty Co. (S. C.) 

514—Absent agreement preventing insured from ‘adjusting claim or requesting adjustment 
by automobile liability insurer, insurer would be liable for bad faith in defending action 
and adjusting claims against insured. Under automobile liability policy giving insurer 
absolute control of adjusting claims and litigation, insurer became insured’s agent 
therefor. Liability insurer’s adverse interest does not preclude it from acting as agent 
for insured in negotiating settlement of claim against insured. Insurer caring for 
claims against assured is liable for negligent breach of legal duty imposed by contract 
or law. Automobile liability insurer’s conduct in adjusting claim under policy giving 
it absolute control must be closely scrutinized to ascertain whether insurer acted in bad 
faith toward insured. Automobile liability insurer in defending suit and adjusting 
claims against insured, must exercise care and diligence of ordinarily prudent man. 
Hilker v. Western Automobile Ins. Co. (Wis.) 


§ 514%. DEFENSE OF ACTIONS. 

514%—Liability insurer claiming forfeiture by insured’s breaching clause requiring co-op- 
eration with insurer, had burden of proof. United States Fidelity & Guaranty Co. v. 
Remond. (Ala.) 

514%4—Policy requiring insurer to defend suits by employees, though groundless, required 
insurer to defend suit by one not employee suing as such. United States Fidelity & 
Guaranty Co. v. Yazoo Cooperage Co. (Miss.) 

5144%—Requirement in liability policy for co-operation of assured in defense of personal in- 
jury action against him is valid. Assured’s unexcused failure to fulfill liability policy 
condition requiring co-operation with insurer prevents assured’s recovery under policy 
of amount of any judgment paid by assured. To breach condition requiring assured 
to co-operate with liability insurer, there must be material lack of co-operation. Finkle 
v. Western Automobile Ins. Co. (Mo.) 

514%4—-Automobile liability insurer, breaching contract to defend assured in proceedings to 
enforce liability under policy, cannot claim exemption from liability. keane Lia- 
bility Co. v. Remke. (Ohio.) 

514%4—Insured did not waive rights so as to be estopped from suing on automobile li- 
ability policy, on theory of refusal to permit insurer to defend injury action with reser- 
oe imitios liability; ‘“‘waiver:’’ “estoppel.” De Pasquale v. Union Indemnity 

( 


sian “On findings that insurer in "automobile indemnity policy refused to defend injured 
guest’s action against insured, insurer held liable for insured’s attorneys fees. Pontious 
v. American Motorists’ Ins. Co. (Wash.) 

5144%—Absent agreement preventing insured from adjusting claim or requesting adjustment 
by automobile liability insurer, insurer would be liable for bad faith in defending ac- 
tion and adjusting claims against insured. Under automobile liability policy giving 
insurer absolute control of adjusting claims and litigation, insurer became insured’s 
agent therefor. Hilker v. Western Automobile Ins. Co. (Wis.) 

(D) LIFE INSURANCE. 

§ 519. PARTICIPATION IN DIVIDENDS OR PROFITS. 
520. IN GENERAL. 

520—Beneficiary, during lifetime of insured, is not entitled to dividends consisting of refund 
to insured of overpayment or earning of insurance premium. New York Plumbers’ 
Specialties Co. Inc. v. Stein. (N. Y. 

520—Letter from agency director held not susceptible of interpretation that insured would 
receive accumulated dividend based on standard rate instead of substandard basis. 
Manson v. New York Life Ins. Co. (N. Y.) 

: 523. DEDUCTIONS AND OFFSETS. 

523—If insured dies during grace period for poymont of premium under life policy, insurer 
may deduct premium from amount payable thereunder. Bank of Commerce & Trust 
Co. v. Northwestern Nat. Life Ins. Co. (Tenn.) 

(E) ACCIDENT AND HEALTH INSURANCE. 

§ 524. TOTAL DISABILITY. 

524—Insured crippled as result of being cones shot in leg when substantially per- 
forming usual duties and earning wages ~~ not entitled to monthly indemnity under 
accident policy. Provident Life & Accident Ins. Co. v. Harris. (Ky. 

524—Insured inflicted with incurable arthritis held entitled to disability Soneliha, though able 
to do slight amount of household work. New York Life Ins. Co. v. Warner. Miss.) 
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524—If, in order to effect cure, prudence at and insured cease attempting to work, he 
was “totally disabled” within policy. tropolitan Life Ins. Co. v. Lambert. (Miss.) 
524—Insured suffering from nervous breakdown for 20 Fm could recover under total 
disability clause; insurer agreeing to pay if insured was ermanently, continuously 
and wholly eran from working for 60 days or more. ‘See v. Massachu- 
setts Mut. Life Ins. Co. (Mo.) 
524—Insured disabled from following occupation of brakeman only could not recover un- 


der clause requiring disability preventing insured from performing any work for com- 
pensation. Metropolitan Life Ins. Co. v. Wann. (Tex. 


524—Insured totally disabled for over three months held entitled to benefits under policy re- 


quiring permanent total aT or total disability for at least three months. Byerly 
v. Travelers Ins. Co. 


(Was 109 
$ 525. CONFINEMENT TO HOUSE OR BED OR UNDER ‘CARE ‘OF ‘PHYSICIAN. 


§25—Provision in accident policy precluding indemnity during time insured is not under 
treatment of physician or surgeon held not unreasonable or against public policy, In- 
sured under accident policy not having shown he was under physician’s care during in- 
demnity period held not entitled to recover. Provident Life & Accident Ins. Co. v. 
Harris. (Ky.) 

$§ 527. PARTICULAR INJURIES SPECIFIED IN POLICY. 

527—Insured, under health policy allowing indemnity for confinement from certain diseases, 

“not including their complications and consequences” could recover indemnity for 
period of recuperation; “‘consequence.” Robinson v. Commonwealth Casualty Co. (Mo.) 

§27—Liability under policy weeny for indemnity for “loss of sight’ attaches where in- 
sured has lost vision to extent he cannot perceive and distinguish objects. Locomotive 
Engineers’ Mut. Life & Acc. Ins. Co. v. Meeks. (Miss.) 


§ 528. IMMEDIATE, CONTINUOUS OR PERMANENT DISABILITY. 

528—Reasonable construction should be given total disability clause in life policy. Policy 
requiring payment for total disability ordinarily indemnifies against loss of capacity 
to work. ‘Total disability” exists if insured is unable to do any substantial portion 
of work connected with his occupation. That former prosperous merchant, disabled 


from continuing business because of injuries, is able to earn something, does ,not_pre- 


vent recovery under life policy for total disability; ‘“‘Gainful occupation.” Great 
Southern Life Ins. Co. v. Johnson. (Tex.) 


§ 529. DEATH FROM ACCIDENT. 
529—Intentional shooting, if occurring without insured’s fault, will be deemed mw > 


within double indemnity provision of fire policy. New York Life Ins. Co. v. Ollic 


¢ 1 
529—Death at hands of law was not “accident” within meaning of double indemnity clause 


of life policy. Insured’s death by execution for murder resulted “from violation of law, 
a_ risk excepted by terms of double indemnity clause of life policy. Incontestable clause 
did not prevent insurer from denying liability under double indemnity clause on ground 
that insured’s death did not occur in manner whereby liability arose. Diamond v. New 
York Life Ins. Co. (Ill.) . 
§ 530. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 
530—Incontestable clause held not to bar defense that double indemnity clause of life- 


— was inapplicable to death inflicted by third person. Jolley v. Jefferson Cee, 
Life Ins. Co. (N. C.) 


531%. 
531%4—Insured’s acceptance of health policy held acceptance of clause relating to other insur- 


ance rendering insurer liable proratably; absent notice of other insurance. McConathy v. 
North American Accident Ins. Co. (La.) 


XIV. Notice and Proof of Loss. 


$ 533. EFFECT OF REQUIREMENTS OF POLICY IN GENERAL. 

533—“‘Any occurrence which might result in claim,” of which liability insured was re- 
quired to give notice, held synonymous with “accident” resulting in injury to another 
which might give rise to claim. outhern Surety Co. v. Heyburn. (Ky.) 

§ 535. NECESSITY OF NOTICE. 

$35—Notice held essential to fix liability insurer’s liability when occurrence would lead or- 
dinarily prudent and reasonable man to believe it might give rise to damage claim. 
Southern Surety Co. v. Heyburn. (Ky.) 

§ 536. NECESSITY OF STATEMENT OR PROOF OF LOSS. 

536—Statute forbidding insurer to rely on failure to make statement of loss held inapplicable, 

ere policy was not Soawecs standard form policy. Vasaris v. National Liberty 

Ins. Co. of America. (Mass.) : 

536—Fire policy constitutes liquidated demand when loss of insured realty is total, 
proof of loss is unnecessary. American Central Ins. Co. v. Terry. ex.) 

536—Where tornado policy provided for proof of loss, insurer held entitled to be fur- 
nished proof, unless waived. Home Ins. Co. v. Puckett. (Tex.) 

536—Automobile conversion policy held not to require insured to file sworn statement of 
loss. Miller v. Manhattan Fire & Marine Ins. Co. (Utah.) 


536—Under policy terms, insured held not entitled to total permanent disability benefits for 


any period preceding presentation of proof to insurer. Jones v. New York Life Ins. 
Co. (Wash.) 


§ 538. PERSONS TO WHOM NOTICE = PROOF MAY BE GIVEN OR MADE. 
538—Receipt by executive officer of insurer of papers relating to suit a ee insured showed 


knowledge by insurer of pendency of suit. State Automobile utual Ins. Assn. v. 
Friedman. (Ohio.) 
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§ 539. TIME FOR NOTICE AND PROOF. 
539—Burglary policy clause requiring proof of loss to be furnished within 60 days held 
binding on insured. Kohner v. National Surety Co. (Cal.) 
(1).. In general. 
539(1)—Provision in statute relating to contract stipulations as to notice of “claim for dam- 
ages,” establishing presumption of proper notice, unless its want is especially pleaded, 
held not applicable to clause in policy requiring notice of theft. Policy held amended 
by state law conflicting with limitation period for proof of loss, in view of_clause that 
provisions conflicting with state law shall be superseded by it. Lone Star Finance Co. 
v. Universal Automobile Ins. Co. (Tex.) 
(2). Date of mailing notice or proofs. 
539(2)—Notice not given liability insurer until three months after_accident held not given 
within sn time. Southern Surety Co. v. Heyburn. (Ky.) 
. “Immediate” notice. 
539(3)-—Where insured committed suicide while insane and polic expressly repudiated 
liability, notice two years thereafter was “immediate notice” within policy. Under acci- 
dent policy requiring “immediate notice” of loss, notice within reasonable time is suffi- 
cient. What is “reasonable time” for notice of loss, which is sufficient compliance with 
policy requiring ‘‘immediate’’ notice, depends on circumstances. Massachusetts Pro- 
tective Assn. v. Daugherty. (Colo.) .. 
539(3)—Provisions in accident policy that clause ‘relating to notice should conform to laws 
of state where contract. was made modified other provisions oer immediate no- 
tice in case of death. Federal Life Ins. Co. v. Holmes’ Committee. (Ky.) 
539(3)—“Immediate notice’? required to be given to liability insurer means notice within 
reasonable time. Southern Surety Co. v. Heyburn. (Ky.) 
539(3)—Indemnity policy, requiring “immediate written notice” of loss to insurer held 
complied with by insured’s mailing of notice of loss on day following accident. 
v. Continental Auto Ins. Underwriters. (Mo.) 
539(3)—-Stipulation in automobile indemnity policy that notice of injury should be given 
insurer “immediately” means that such notice should be given with reasonable promptness 
under circumstances. Walker v. New Amsterdam Casualty Co. (S. C.) . 
539(3)—-Statute declaring void a stipulation in contract requiring notice of “claim for 
damages” within less than 90 days held not applicable to clause in automobile theft 
policy reauiring immediate notice of theft. Lone Star Finance Co. v. Universal Au- 
tomobile Ins. Co. (Tex.) 
539(3)—Charge that notice a accident to indemnity insurer not given till September 5th 
after accident May 3rd was not “immediate” notice required by policy held proper. St. 
Louis Architectural Iron Co. v. New Amsterdam Casualty Co. S.) 
(5). Effect of failure or delay. 
539(5)—Failure to furnish proof of loss within time required by fire policy held no de- 
fense to action thereon after proof was furnished. National Union Fire Ins. Co. 
v. Hall. (Ky.) 
539(5)—Under policy requiring proof of loss within specified time anon enalty of foreclos- 
ure liability is defeated if condition is not performed or waived Felden requiring 
proof of loss within time on condition of forfeiture is condition _ subsequent. Insurance 
Company of North America v. Summer. (Ky.) 
Ne in furnishing proofs of “— held to bar recovery on accident policy. 
land Casualty Co. v. Massey. (U. 
539(5)—Indemnity insurer, to escape tiaiity for insured’s failure to comply with provision 
requiring notice of accident, need not show prejudice to its rights. St. Louis Arch- 
itectural Iron Co. v. New Amsterdam Casualty Co. $.) 
(6). Excuses for failure or delay. 
539(6)—Notice of death held given as soon as “reasonably possible’? where given as soon 
as discovering existence of accident policy, though more than 90 days after death. 
Federal Life Ins. Co. v. Holmes’ Committee. (Ky.) 
539(6)—Insured, failing to give notice of disability because of disease producing mental 
incapacity to give required notice, could recover on policy insuring against = dis- 
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ability occasioned by disease. Rhyne v. Jefferson Standard Life Ins. Co. (N. oe kaee 


539(6)—Filing proofs of disability held not condition precedent to attaching of Kapitity, 
where insured became insane and was incapable of furnishing proof. Nelson v. Jefferson 
son Standard Life Ins. Co. (N. C.) 

§ 540. SUFFICIENCY OF NOTICE. 

540—Indenmity policy, providing for notice by insured to insurer of claim of loss, held not 
intended to — personal service of notice. Schott v. Continental Auto Ins. escncint 
writers. (Mo.) 

540—Notice of automobile accident and process of suit against insured to cashier in char, 
of office of liability insurance by former agent held sufficient to tender insurer naree 


under policy. State Automobile Mutual Insurance Association of Columbus, Ohio v. 
Friedman. (Ohio.) 2 


§ 542. wri "ar cane - PROOFS OF LOSS OF OR DAMAGE TO PROPERTY. 
. In genera 

542(1)—Documents furnished insurer held sufficient proof of loss. Federal Surety Co. v. 
Smith, (Tex.) ... 

§ 543. PROOFS OF DEATH OR INJURY TO INSURED. 

543—Letter informing insurer of insured’s death, but not cause thereof, was_ sufficient 
notice within policy not requiring any particular form. National Life & Accident Ins. 
Co. v. Hedges. (Ky.) 

§ 547. CERTIFICATE OF PHYSICIAN ATTENDING INSURED. 

ei egeuraaed furnishing proof of death required by accident policy held not bound by 
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statement of physician therein as to cause of death. 


Co. — (Cal.) 
§ 551. DEFECTS AND AMENDMENTS. 


551—Amended proofs of loss under fire policy, presented because original proofs presented 
within time limited were insufficient, held to relate back to date original proofs were 
submitted, precluding rejection because filed too late. Svea Fire & Life Ins. Co. 
Foxwell. (Ky.) 

§ 552. MISSTATEMENTS: OR OMISSIONS. 

562—False proofs will not prevent recovery on policy, unless statements are willfully false. 
Inaccurate statement in proofs that debt due mortgagee was paid, whereas property had 
been bid_in at foreclosure sale by third party, held not to prevent recovery on fire 
policy. Springfield Fire & Marine Ins. Co. v. Blevens. (Ky.) SeCu ee 

§ 553. FRAUD OR FALSE SWEARING. 

(1). In general. 

553(1)—Under terms of fire policy, willful destruction of property or willful and false 
statements in proof of loss with intent to defraud held to totally avoid policy. Single 
ton v- Hartford Fire Ins. Co. (Cal.) 

553(1)—Insured cannot recover on fire policy, if guilty of fraud within provision making 
policy void if insured attempts to defraud company. Studer v. Hudson Ins. Co. (Minn.) 

553(1)—Proof of loss, based largely on estimates of machinist, who valued damaged machines 
for insurers at much less than such estimates and amount he testified to, did not 

contain false statements defeating recovery on fire policies. Overvaluation in proof of 

loss, does not defeat recovery on fire policies, in absence of fraudulent intent. Ameri- 

can Central Ins. C. v. Harmon Knitting Mills, Inc. (U. S.) 

§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR ‘DEFECTS OR 

OBJECTIONS. 

§ 555. —— IN GENERAL. 

555—Proof of title to destroyed property held not part of preliminary proof of loss, as regards 
waiver of requirement by insurer. Estrada v. Queen Ins. Co. of America. (Cal.) 

555—Proof of loss must be made within reasonable time after notice, where policy provision 
has been waived. Insured’s submission of proof of loss within several days after no- 
tice, proof would be required was_ sufficient, where insured waived policy provision. 
Insurance Company of North America v. Sumner. (Ky.) 

555—-Statutory provision as to waiver of requirement to file proof of loss under fire policy 
held inapplicable to hail and tornado policy. Hollich v. Globe & Rutgers Fire Ins. 
Co. (Mass.) 

555—Insurance company may waive right to notice and proof of loss; insurance company’s 
denial of liability for loss on ground other than failure of insured to furnish proof of 
aes notice of loss unnecessary. Norfolk Packing Co. v. American Ins. Co. 
Nebr.) ; 

555—Insurer may waive » filing of technical proof of loss. Where insurer waives requirement 
of proof of loss and insured thereafter furnishes. it, 


he does not lose his right under 
original waiver. Fedas v. Insurance Company of State of Pennsylvania. (Pa.) 


555—Insurer under automobile conversion policy held to have waived requirement of sworn 


Justice v. Inter-Ocean Casualty 
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statement of loss, if any exists, Miller v. Manhattan Fire & Marine Ins. Co. (Utah.) 1300 


555—Liability policy clause requiring insured to give immediate written notice of accident, 
with fullest information wero od be waived by insurer. Smith v. United States 
Fidelity & Guaranty Co. (W. 
§ 556. ——- POWERS OF OFFICERS OR AGENTS. 
In general. 
556(1)—Refusal to pay to constitute waiver of conditions in insurance policy must be made 


by one authorized to bind insurer. Vasaris v. National Liberty Ins. Co. of America. 
(Mass.) 


557. EXPRESS WAIVER. 


57—Waiver of filing proof of loss may be shown by parol in 


express language or 
necessary implication. Fedas v. 


Insurance Company of State of Pennsylvania 


(1). Acts and conduct in general. 
8(1)—Preliminary proof of loss requirement in fire policy is unenforceable, when waived 
by acts of insurer or agent; waiver being alleged and proved. Insurer held to have 
waived preliminary proof of loss requirement in fire policy by failing to object on 
account of absence of proof and going on to matter concerned with payment of claim. 
Estrada v. Queen Ins. Co. of America. (Cal.) 7 
558(1)—Slight evidence is sufficient to show waiver of policy provision regarding time of 
making proof of loss; acts constituting waiver of policy provision regarding proof of 
loss are such as are reasonably calculated to make insured believe compliance there- 
with would be ineffective; evidence held sufficient to warrant finding that insurer 


waived automobile theft policy provision regarding time of making proof of loss. Hart- 
ford Fire Ins. Co. v. Smith. (Okla.) 


8(1)—If insurer having knowledge of loss throws insured off his guard as to neces ssity for 
filing proof of loss, insurer cannot take advantage of failure to file such proof, waiver 


of filing proof of loss may be shown by parol in express language or by necessary 
implication. Fedas v. Insurance Company of State of Pennsylvania. (Pa.) 
558(1)—Indemnity insurer assuming defense did not waive insured’s failure to give no- 


tice, in view of repeated reservation of a. = 1 Architectural Iron Co. 
New Amsterdam Casualty Co. (U. S. ; 


(6). Recognition of liability. 
558(6)—lInsurer’s waiver of filing proof of loss may be inferred from act evidencing recogni- 
tion of liability or from denial of liability on other grounds than failure to file proof of 
loss. Fedas v. Insurance Company of State of Pennsylvania. (Pa.) 
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§ 559. —— DENIAL OF LIABILITY. 
(1). Insurance of property. 
559(1)—Insured’s sworn statement of loss required by clause in fire policy becomes unneces- 
sary when insurer denies all liability. Price v. Southern Home Ins. (Fla.) .......... 
559(1)—Insurance company may waive right to notice and proof of loss; insurance com- 
pany’s denial of ability for loss on ground other than failure of insured to furnish 
es loge _ notice of loss unnecessary. Norfolk Packing Co. v. American 
ts) WOT cas Sacculcn ve achn oeenn sachsen wae ae Re aein te cabs eab teak 
559(1)—Insurer’s waiver of filing proof of loss may be inferred from act evidencing 
recognition of liability or from denial of liability on other grounds than failure to file 
proof of loss. As respects waiver of proof of loss by denying liability, policyholder may 
not be prejudiced for failure to observe technicality, performance of which would be 
useless. Fedas vy. Insurance Company of State of Pennsylvania. (Pa.) ...... ae 
559(1)—Statement of insurer’s agent that there was no insurance on property destroyed 
y fire and insurer’s pleading denying existence of insurance contract amounted to de- 
nials of liability waiving notice and proof of loss, Requirements of notice and_proof 
of loss in insurance policy may be waived by denial of liability. Springfield Fire & 
Mazine Ins. Co. vy. Hubbe-Jolinson Motor Co. (Tek). o6:.ecvccg ect eees ss duseucns 
559(1)—Notice by insurer denying liability after expiration of period for_ notice of theft 
held not waiver of erent of loss requirement. Lone Star Finance Co. v. Universal 
RE CU RY ROE | oc Acted nace staie oe are ne Tee SoU Mead Cea eRe deh 
559(1)—Insurer’s refusal to pay “_" within time required for proof constitutes waiver of 
proof of loss. Carson v. Home Fire & Marine Ins. Co. (U. S.) 
Life and accident insurance. 
559(2)—Where insured committed suicide while insane and policy expressly repudiated li- 
ability therefor while requiring ‘‘immediate’”’ notice of loss, notice was waived. Massa- 
cmamtes Peonecteve- Asis, ¥; TOTO. TOD isis 5 ok dace Wa kaw ko oaneeege suis 
559(2)—Insurer waived requirement of proof of loss by denying liability for insured’s 
death. Federal Life Ins. Co. v. Holmes’ Committee. (Ky.) ..............cccecueuee 
559(2)—Insurer’s denial of liability waived any failure to comply with policy, where proof 
of —_ was submitted on forms reserved for sick benefits. National Life & Accident 
Oe ON: MRQEMR DS, chs nhc Yar'ans eral eta Bina tatielinns ela aiaea tae haiara/ stow bie ine stand aae & 
$59(2)-Denial of liability under total disability clause of life pier was er to 
waiver of age of disability. Laupheimer v. Northwestern 


t. Life Ins. Co. (Mo.) 
559(2)—Insured, who submitted due proof of injury was not required a give additional 


proof if insurer denied liability. Federal Surety Co. v. Smith. (Tex.) .............. 
§ 560. FAILURE TO OBJECT OR TO ST'ATE GROUND OF ony TION. 
(1). In general. 
560(1)—Where insurer was notified of fire loss, and demand for damages was made, but in- 
surer made no objection regarding sufficiency of claim or noncompliance with statute, 


insurer was not prejudiced. Wagner & Erling Co. v. Ft. Dearborn Casualty Under- 
writers, Inc. et al. 


cS. D.) 
§ 561. —— ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLEMENT 
561— Permitting plaintiff to amend petition to conform to proof held not error; ‘‘non- waiver 
agreement”’ 


relative to determining loss under policy without waiving conditions thereof 
related exclusively to ascertainment of percentage of loss; formal proof of loss under 
fire policy held waived by settlement of amount of loss conditioned on surrender 
of policy. Clymer v. Westchester Fire Ins. Co. (Kan.) 
561—Insurer held estopped from asserting forfeiture for insured’s delay in “furnishing proof 
of loss, where agent informed insured no action need be taken till adjuster’s arrival. 
Insurance Company of North America v. Sumner. (Ky.) .............. 
561—Insurer’s investigation of fire after being orally notified and offer of settlement held 
to constitute waiver of policy requirement regarding written proofs of loss. Concordia 
Ins. Co. v. School Dist. No. 98 of Wayne County, Okla. (U. S.) ee ha 
XV. Adjustment of loss. 
§ 570. APPOINTMENTS OF APPRAISERS OR ARBITRATION. 
570- Contractor who over seven year period was employed over 1,800 times by insurance 
companies, held not qualified to appraise fire loss as “disinterested appraiser.” pceenss 
= . 


Spinning & Stamping Works, Inc. v. Knickerbocker Ins. Co. 
570—-Manufacturer not interested in, nor drawing salary from, insurance company or ad- 
justment bureau, but paid on per diem basis when selected as appraiser by bureau, 
held competent to act as appré iiser for insurance company, since not in its ‘ ‘employment”’ 


within statute; “employment” meaning ene employment or — —— 
Fire & Marine Ins. Co. v. Stieffens. (Va. 


§ 572. PROCEEDINGS ON APPRAISAL OR ARBITRATION. 

572—Statutory referees determining fire loss need not follow formal judicial procedure nor 
observe strict rules of evidence. Statute requiring referees in determining fire loss to 
hold “hearing” impliedly required opportunity for both parties to be present and offer 
evidence. Referees determining fire loss did not hold statutory “hearing”? where notice 
thereof omitted statement insured could offer evidence. Ritson v. tlas Assurance 
Company. MINEDR! <a "ove Soraltilc WRG te: gs 6 Susie wit aa cys ook Rat he Aaaetick 6 HAL AT lation a acer a a EL 

572—-Duty of insurance appraiser is to bring out all ‘facts, so that true value of loss may 
be determined. Sterling Spinning & Stamping Works, Inc. v. Knickerbocker Ins. Co. 
OS MER Sip pn ey kc my dns teak oa let alate en ta ca ale Se Si ao ek hea are eae a Aeon ak Ree, 

§ 574. VALIDITY AND EFFECT OF APPRAISAL OR ARBITRA'TION. 

(7). Actions to set aside award. 

574(7)—Evidence required submission to jury of question whether insured justifiably be- 
lieved_referee’s statement he had not acted as referee within four months. Hyder v. 
Old Colony Ins Co. (Mass.) 


574(7)—Burden is on insured, suing to set aside appraisers’ ‘award, to prove clearly 


their misconduct or refusal to consider material evidence or party’s fraud. Evidence 
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held insufficient to warrant setting aside arbitrator’s award of $500 to insured for mer- 
chandise burned in storage room. Equitable Fire & Marine Ins. Co. v. Stieffens. (Va.) 

$ 576. a tea won WAIVER AS TO ADJUSTMENT OR ARBITRATION. 

. In genera 

576(1)—Insurer, by not requesting further appraisal on rejection of appraisal of tornado 
loss, could not complain after suit was brought that no valued appraisal under policy 
was made. Griebel v. Niagara Fire Ins. Co. (Mo.) 

§ 579. SETTLEMENT BETWEEN PARTIES. 

579—Insurer’s offer to pay loss provided releases were given contemplated payment simul- 
taneous with releases hence releases were not condition precedent to offeree’ s recovery of 
——— payment. Insurer’s offer to pay loss, provided releases were given by offeree, 
er daughter and son-in-law, held accepted, although offeree said only she would sign 
release. Defects in form of acceptance of releases under — policy were waived 
where offeror did not communicate objection to offeree. Lodge v. General Accident, 
Fire & Life Assur. Corp. (Cal.) 

579—Insured signing settlement agreement in reliance on representation of agent that set- 
tlement covered only building was not bound as respected recovery for personal prop- 
erty. Cummings v. National Fire Ins. Co. (Mich. 

579—Agreement for adjustment of loss under automobile fire insurance ‘policy, whereby 
insurer merely contracted to pay amount of policy, held without consideration. 
v. Union Automobile Indemnity Ass’n. (Mo.) ; 

579—Insured held entitled to —, judgment against insurer for money agreed to be 
paid after appraisal of fire loss ispute between owner and mortgagee and tenant ob- 
ligated to insure for benefit of owner and mortgagee would not create right not — 
wise existing in insurer. Mojac Finance Co. v. Waterside Holding Corporation. (N. 

579—Where settlement and accord were based on partial loss through mutual mistake Be: 
there was total loss from fire, settlement was void. Hamilton County Mutual Fire 
Ins. Co. v. Rosenbaum. (Ohio.) 


XVI. Right to Proceeds. 


§ 580. royce PAYABLE TO OWNER OF PROPERTY OR INTEREST INSURED. 


(2). Property subject to mortgage or other lien. 
580(2)—Holder of second mortgage containing mortgagor’s agreement to insure could not 
recover proceeds of insurance taken out by lessee for third mortgage on newly con- 
structed buildings which lessee had right to remove. Planters Bank v. Globe & Rut- 
gers Fire Ins. Co. (S. C.) 
§ 581. POLICY PAYABLE TO OR FOR BENEFIT OF ‘MORTGAGEE OF PROP- 
ERTY INSURED. 
581—Fire insurance policy, providing for payment to mortgagee, as his interest shall appear, 
constitutes mortgagee as appointee, entitled to ae at Ng —e to insured ac- 


crues. Home Loan & Finance Co. v. Fireman’s Fund 


(Ala. 
$ 582. "SURED." FOR BENEFIT OF PARTIES INTERESTED IN PROPERTY IN- 


“(Cal.) -1272 
§ 583. tire OR ACCIDENT POLICY PAYABLE TO INSURED, “HIS REPRE- 


SENTATIVES OR ESTATE. 
(2). Policy payable to relative or person equitably entitled. 
583(2)—Facility of payment clause held to give insurer option of paying insurance to any one 
having qualifications named in clause. Party holding industrial policy and premium 
book could not enforce payment, where such party did not come within class named in 
facility of payment clause. Burns v. Western & Southern Life Ins. Co. (Ohio) 
583(2)—Payment under “facility of payment’ clause of industrial policy to one living 
wna insured as wife discharged insurer. Prudential Ins. Co. of America v. Howell. 
(Okla. ) i 
§ 584. LIFE OR ACCIDENT POL ICY DESIGNATING BENEFICIARY. 
§ 585. —— RIGHTS OF PERSONS DESIGNATED IN GENERAL. 
(1). In general. 
585(1)—Beneficiary on death of insured acquires interest of insured in policy, and may sue 
on policy. New York Life Ins. Co. v. Faillace. (N. Y.) 
(3). Policy payable to wife. 
585(3)—Policyholder of life insurance could dispose of proceeds in favor of widow to ex- 
clusion of children by terms of his policy. Children’s interest in proceeds of insur- 
ance policy payable to widow of insured inured to them as her heirs. Lorey et al. v. 
Flora et al. (Ia.) 
584 — WVESTED INTE REST OF BENEFICIARY. 
586—Ordinarily, beneficiary named in life policy has mere expectancy, subject to change with- 
out notice by insured. Wilkerson v. Gallahar. (Ala.) . 
586—Right of named beneficiary in life policy vests at insured’s death in beneficiary is 
unchanged, which depends on insurer’s records and steps taken by insured. Johnston 
v. Kearns. (Cal.) ; F yy 
§ 587. CHANGE IN BENEFICIARY. 
587 Beneficiary of life policy held changed, where request therefor delivered to employer 
was mailed to insurer after insured’s death. Johnston v. Kearns. (Cal.) 
587—Mutual benefit association may make reasonable regulations for damnit beneficiary 
in benefit certificate binding on member; regulations for changing beneficiary imposed 
by mutual benefit association are for association’s protection and may be waived by 
association. Baldwin et al. v. Wheat et al. (Ga.) 
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§ 5909 —— RIGHTS OF CREDITORS. . 
590—Creditor cannot reach proceeds, surrender value, or cash or loan value of debtor’s life 
policy, where there is third party beneficiary. Dividends on life policy belonging en- 
tirely to insured may be applied by judgment creditor for payment of judgment against 
insured. New York Plumbers’ Specialties Co. Inc. v. Stein. (N. Y.) .. Be ‘ 
590—Rights of creditors to insurance purchased with premiums exceeding $500 held fixed 
at insured’s death. Insurance law entitling beneficiary to insurance against creditor 
of insured held not to apply to policies due by death of insured. Law _ entitling 
creditors of insured to insurance purchased by premiums exceeding $500 applied only to 
premiums paid after insured and wife became residents of state. Insurer, paying 
beneficiary after notice of claims against insolvent insured, held liable to creditors for 
insurance in excess of that obtainable with $500 premium. Insurance paid creditor 
of insured should be held separately and surplus repaid beneficiaries, without deducting 
administration expenses. United States Mortgage and Trust Co. v. Ruggles. (N. Y.) 
That party claiming to be beneficiary of industrial policy had possession thereof and 
paid premiums did not entitle her to recover. Burns v. Western & Southern Life Ins. 
Co. (Ohio) Ra ssara 
§ 591%. INDEMNITY INSURANCE. 
5911%4—Under automobile indemnity policy, injured party, after return of unsatisfied execution 
against insured, could recover from insurer unsatisfied judgment, costs and_ interest. 


5§911%4—Pedestrian negligently injured on sidewalk before insured’s premises was in privity 
with insured, authorizing action on indemnity policy as third-party beneficiary. Bins- 
wanger v. Employers’ Liability Assur. Corporation, Ltd., of London, Eng. (Mo.) 
5911%4—Automobile indemnity policy insuring against liability for injury to others afforded 
judment creditor of insured same relief against insurer as insured would have if 
paying judgment. Automobile indemnity policy, conferring right of action on injured 
party against insurer in case of insured’s insolvency, could not be canceled after in- 
jured party’s identity became established. Third party’s assent to insurance contract 
conferring valuable right on third party may be presumed. Zimmerman v. Union Auto- 
mobile Ins. Co. (Ore.) 
5911%4—Injured party could not recover against liability insurer under policy providing that 
it insured only against direct loss or expense to insured, where insured sustained no 
loss. Anderson v. American Automobile Ins. Co. (R. I.) ... 
5911%4—Right of person injured to recover on automobile liability 
isfied of execution against assured’s son was contingent on son’s right in case he paid 
judgment. Clements v. Preferred Accident Ins. Co. (U. S.) ........... Bs 
591%—Although automobile liability policy permitted action only for loss paid injured 
plaintiff, after issuing execution against insolvent insured, could sue insurance carrier. 
Union Indemnity Co. v. Small. (Va.) (aie leg ae a as ke SAO US 
591%4—Plaintiff, injured through insured’s negligent operation of automobile, having re- 
covered judgment on which execution had been returned unsatisfied after insured’s 
bankruptcy, could maintain action directly against insurer. Stone v. Inter-State Ex- 
change. (Wis.) isrh Nice tender al opal ATs Uy era Bree ie aaa eiScateh rele tar Oui 
591%—Third party, suing on automobile policies, held not ‘‘other person entitled to benefit 
hereunder’; hence not required to rely on liquidated claim. Statute held not to change 
manifest meaning of liability policy, as to beneficiary’s right to sue insurer. Christ- 
eS oe ee} re ere eee eee 
§ 593. ASSIGNEE OF POLICY BEFORE LOSS. 
(1). In general. 
593(1)—Although wife by divorce lost insurable interest in husband’s life, her executor 
could recover proceeds of husband’s policy which, premiums being paid, was assigned 
to wife before divorce. Husband who failed to do equity or restore consideration 
received under property settlement preceding divorce, whereby he transferred policy 
to wife, could not prevent wife’s executor from recovering insurance. Shoemaker v. 
Harrington et al. (Tex.) : Stale ake. 
§ 594. ASSIGNMENT OF CLAIM FOR LOSS. 
594—After loss under fire policy, assured’s right to payment may be assigned within limita- 
tions, as any other chose in action. Assignment of fire policy subsequent to loss is 


valid, regardless of conditions of policy. Beck-Brown Realty Co. v. Liberty Bell 
ine. ©o.. (NN. Y.) Sees Se 


590 





XVII. Payment or Discharge, Contribution, and Subrogation. 
§ 595. ELECTION TO REBUILD OR REPLACE PROPERTY. 
595—Insurance company, which denied liability on fire policy, and pleaded no desire to 


rebuild, waived its option to do so. Owner’s loss under fire policy was real, though 


subsequent thereto, but before trial, she loses land under mortgage foreclosure. Forney 
v. Farmers’ Mutual Fire Ins. Co. (Minn.) Sats Se Lae eine oe 


595—Insured held not obligated to make repairs on pay 
was obligated to repair damage or pay therefor. 
ing Corporation (N. Y.) 

595—Under automobile collision policy, insurer had right to replace or repair damaged parts. 
Rossier v. Union Automobile Ins. Co. (Ore.) 

§ 598. INTEREST ON AMOUNT OF LOSS. 


598—Court could reserve computation of interest upon award in suit on theft policy and 
enter judgment on verdict with added interest at legal rate. Rice v. Fidelity Rg Casualty 
Co. of New York. (Mich.) ay 


598—Insured suing on fire policy held not entitled to interest from date of loss, where proof 
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of loss was not filed within 60 days, as required by policy, but only to interest from 
period of 60 days after proof of loss or denial of liability by insurer. Home Ins. Co. 
v. Puckett (Tex.) 
598—Insurance agent’s statement to insured that there was no insurance on ‘property des- 
troyed by fire, being denial of liability, interest on amount recovered ran from that 
date. Springfield Fire & Marine Ins. Co. v. Hubbs-Johnson Motor Co. (Tex.) ...... 
Insured suing on fire policies held entitled to interest from date agreed upon by parties 
when loss was payable. Concordia Ins. Co. v. School Dist. No. 98 of 
Oklahoma. (U. §S.) Sure 
§ 601. RECOVERY OF PAYMENT. 
601—Provision of policy limiting insured’s right to payment for disability to six months 
efore proof held not waived by mistaken payment of excessive amount, as respects 
right to recover payment. Couper v. Metropolitan Life Ins. Co. (Mich.) Kara anne Ss 
§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 
602—In action on tornado policy, insurance company held not liable for damages and_at- 
torney’s fees because of failure to pay insurance within time specified in policy, 


598- 


Payne cane 


since statute does not apply to tornado policies. National Union Fire Ins. Co. v. Henry. 
(Ark.) . 


602—Petition by employee to recover disability benefits under emplover’s insurance policy 
held not demurrable because of employee's discharge after disability occurred; damages 
and attorney’s fees held recoverable in employee's suit to recover disability benefits 
maintained by insurance company for benefit of caer Bankers Health & Life Ins. 
Co. v. Knott. (Ga.) 

602—Plaintiff held not entitled to heve 12 per cent. gesalty caleulaned on interest as well 
as on principal of judgment against fire insurer. Ten per cent. of principal and in- 
terest recovered in action on fire insurance policy held sufficient allowance as attor- 
neys’ fees. Marine Bank & Trust Co. et al. v. Home Ins. Co. (La.) 

602—Award of $100 attorney’s fee to plaintiff recovering face value of $400 fire poilcy 


held proper, though evidence of value of attorney’s services was introduced. werent 
v. Federal Ins. Co. (La.) 


602—Insured’s failure to give written notice a ne insurance held to > ipeadiente right to 
claim penalty for delay under health b pene McConathy v. North American Accident 
Ins. Co. (La.) 
602—Law authorizing damages er. vexatious day in action on insurance oallii y is , hhighie 
penal, and must be strictly construed. Sprinkler leakage insurance was not included 
within indemnity insurance in law authorizing damages for vexatious delay. Sprinkler 
leakage insurance was not included within phrase ‘‘or other insurance” in law author- 
izing damages for vexatious delay. Mangelsdorf v. Pennsylvania Fire Ins. Co. (Mo.) 
-Where insurer claimed, contrary to facts, policy was void for lack of insurable interest, 
yet retained premium, such action was evidence of lack of good faith, as regards dam- 
ages for vexatious delay. Lux v. Milwaukee Mechanics’ Ins. Co. (Mo.) 


602—Beneficiary, when compelled to sue on policy, became entitled to attorney’s fee, not- 
withstanding defendant on retrial confessed liability and tendered insurance, costs, and 
interest. Dolan v. Continental Casualty Co. (Ore.) 


602—Statutes penalizing insurer for delay in paying loss is unconstitutional, unless con- 
strued to permit litigation, where lawyers may reasonably differ. as to liability, 

Statutes penalizing insurer for delay in paying loss should be confined to cases of 
vexatious and inexcusable neglect and failure to pay. Facts held not to warrant assess- 
ment of penalty and attorney’s fees against insurer for delay in paying loss under life 
policy. Inter-Southern Life Ins. Co. v. McElroy. (U. S.) 

—Penalty should not be inflicted on insurance company for ‘vexatious refusal to pay” 
unless refusal was willful and without reasonable cause, as facts appeared before trial. 
Insurance company’s refusal to pay policy is vexatious, where founded merely on possi- 
bility that later investigation may develop facts justifying refusal to pay. Facts developed 
at trial and result of trial are immaterial in determining liability of insurance company 
for penalty. Buffalo Ins. Co. v. Bommarito. (U. S.) . 5 

§ 604. CONIRIBUTION BETWEEN INSURERS. 
604—Where fire policy provided it should be void if other insurance was taken, second 

insurer could not prorate its liability with first insurer. Insurer could not prorate li- 
ability with previous insurance which was void because interest of insured was not truly 
stated. Purchaser of property does not acquire existing insurance without assignment 
with consent of insurer so that insurer of purchaser cannot prorate loss with previous 
insurance. Central Federal Fire Ins. Co. v. Lewis. (Tex.) 


§ 605. SUBROGATION OF INSURER. 
§ 606. —— ON PAYMENT OF LOSS IN GENERAL, 


(1). In general. 
606(1)—-Insurer, paying insured for damage to automobile demolished in collision with 
defendant’s truck was real party in interest, entitled to sue defendant. Leblond Schact 
Truck Co. v. Farm Bureau Mutual Automobile Ins. Co. (Ohio.) 
606(1)—Insurer’s right of subrogation to insured’s rights against wrongdoer is limited to 
right insured has respecting damages for loss. Standard Marine Ins. Co. v. Scottish 
Metropolitan Assurance Company. (U. S. 
2). Subrogation to rights of mortgagee. 
606(2)—Burden was on insurance company to allege and prove facts entitling it to sub- 
rogation to mortgagee’s right. In absence of proof that insurance company was en- 
titled to subrogation to mortgagee’s right, court could conclude that right of subroga- 
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i did not exist under policy. New Brunswick Fire Ins. Co. et al. v. Girdner. 
(Tex.) 
606(2)—Provision in mortgage clause of fire policy form provided by state law. 
Union Assurance Society, Ltd. Ss.) 
(3). Subrogation under marine policies. 
606(3)—Insurer paying part of loss for which another insurer was liable under policies 
held mere volunteer and not entitled as against latter to subrogations for policies cover- 
ing cargo of wheat, first insurer held entitled to be subrogated in full and second in- 
surer to ee. Standard Marine Ins. Co. v. Scottish Metropolitan Assurance Com- 
pany. ( 
606(3)—Owner and vessel causing collision, but not liable for “towage and trip expenses” 
insured against, would not be liable to insurer subrogated to owner’s rights. Policy 
of marine insurance held not to cover hull of damaged barge so as to render owner and 
vessel responsible for collision, liable to insurer subrogated to owner’s rights on pay- 
ment of towage and trip expenses. The Halo. (U. S.) 
(5). Subrogation under guaranty and indemnity policies. 
606(5)—After paying judgment, surety and indemnity insurer of debtor secondarily liable 
were properly subrogated to rights of judgment creditor and of such debtor against 
ee insurer for codebtor primarily liable. United States Fidelity & Guaranty 
homed. (Ala.) 
606(5)—Petition of insurer of truck suing to recover for loss paid under policy ote peqvidins 
for subrogation held sufficient as against contention subrogation was not all In- 
surer of truck suing for loss paid under policy providing for subrogation — prove 
payment as alleged. Union Indemnity Co. v. Crow. (La.) 
606(S5)—Indemnity insurer of one joint _tort-feasor held not entitled to contribution against 
other —, see feasor. Becker v. Gordon. (Ohio.) 
§ 607. DER ASSIGNMENT OF RIGHTS “OF INSURED. 
607—Wife ar ‘ insurer, as assignee of mortgagee, to foreclose mortgage, held entitled 
to credit on mortgage debt for amount of insurance under separate policy due deceased 
husband for loss occurring before his death. Automobile Ins. Co. v. Conway. 


XVIII. Actions on Policies. 


§ 611. GROUNDS FOR ACTION. 
611—Statement of facts on appeal showing suit was one on automobile theft policy, and 
showing facts a to determine question raised, held sufficient. Benanti v. 
curity Ins. Co. of New Haven, Conn. (Mo. 
§ 612. ‘CONDITIONS PRECEDENT IN CENERAT, 
(2). Notice and proof of loss, 
612(2)—Furnishing proofs of loss under fire policy is condition precedent to right to institute 
action on policy, Svea Fire & Life Ins. Co. v. Foxwell. 
612(2)—Compliance with proof of loss requirement held condition precedent to recovery on 
rail and tornado policy, absent waiver. Hollich v. Globe & Rutgers Fire Ins. 
ass. i 
612(2)—Proofs of fire loss were unnecessary where insurance company denied liability be- 
fore time for furnishing proofs, and its anticipatory breach conferred immediate right 
of action. Company's unilateral suggestion that insured could file proofs of loss did 
not abrogate right to sue on fire policy acquired on insurer’s denial of liability. Central 
Federal Fire Ins. Co. v. Lewis. (Tex.) 
612(2)—Notice of automobile theft held not “notice of claim for damages” within statute 
relating to notice as condition precedent to right to sue on contract. Lone Star Finance 
v. Universal Automobile Ins. Co. (Tex.) 
612(2)—Under indemnity policy, compliance with provision requiring immediate written 
notice of accident held condition precedent without ere for forfeiture. St. Louis 
Architectural Iron Co. v. New Amsterdam Casualty Co. (U. S.) 
612(2)—Compliance with provision of automobile liability policy requiring immediate notice 
of accident Ps condition precedent to recovery. Clements v. Preferred Accident Ins. 
oO. . 
(3). Submission to appraisal and arbitration. 
612(3)—Compliance with fire policy provision requiring appraisal or arbitration as con- 
dition precedent to suit held necessary where loss was not total, unless waived by com- 
pany. Fire policy stipulation requiring appraisal or arbitration as condition precedent 
to suing on policy may be waived by company. Insured complied with fire policy pro- 
vision requiring appraisal or arbitration of loss, if it was not fault of his —— 
that appraisement or arbitration was not made, American Central Ins. Co. v. 
(Tex.) 
§ 613. —— 
613—Sufficient demand for disability installment was shown where insured’s attorney wrote 
insurance company concerning installment, and company in reply refused payment. 
Great Southern Life Ins. Co. v. Johnson. (Tex.) . 
614. DEFENSES. 
615. - IN GENERAL, 
615—Insurer’s failure to tender back unearned premium held no bar to defense of breach of 
warranty by insured. Veal v. Fire Association of Philadelphia. (Tex.) 
§ 617. JURISDICTION. 
617—Legal right may sustain case in equity of object and nature of remedy sought are 
equitable, or where court of law cannot afford as complete, adequate, or efficient and 
practical remedy as court of equity to preclude suit in equity, remedy at law must 
be as prompt, certain, and efficient as that afforded by equity. Jurisdiction in equity 
is not lost because adequate legal remedy has become available since filing of bill. Lin- 
coln National Life Ins. Co. v. Hammer (U. S.) 
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$ 618. VENUE. y 
618—Action against domestic insurance corporation to recover disability benefits held not 
maintainable in county of insured’s residence, where contract was made and disability 
occurred elsewhere, and home office of company .located elsewhere was designated as 
place of payment in case of insured’s death. Burr v. Western States Life Ins. Co. a00 
§ 
§ 622. ——-TIME WITHIN WHICH ACTION MUST BE BROUGHT. 
(1). In general. 
622(1)—Action by insured to recover from insurer excess of judgment for injury claim 
over coverage of policy, commenced two years after payment of judgments held timely. 
Hilker v. Western Automobile Ins. Co. (Wis.) : 
(3). Computation of periods of limitations. 
622(3)—Two-year period for bringing suit on accident policy after expiration of time for 
filing proof of loss would not run, where notice was given immediately on discovering 
existence of policy. Time it took beneficiary’s committee to ascertain true beneficiary 
would be deducted from period provided by policy for bringing action, committee being 
misled by insurer. Federal Life Ins. Co. v. Holmes’ Committee. (Ky.) 
(5). Commencement of action. 
622(5)—Date of filing and issuance of process marks commencement of suit in sy where 
process is — served. Equity suit was brought in time, where bill was filed 
two days before limitation expired and subpoena was issued to all defendants on that day 
and thereafter served within reasonable time. Equitable Life Insurance Society of U. S. 
v. Schwartz. (U. S.) 1141 
§ 624. PARTIES. 
(2). Persons to whom policy is payable. 
624(2)—Party to whom loss is made payable under fire policy, if he has substantial in- 
terest in property destroyed, may sue on policy. Kleiber Motor Truck Co. v. Inter- 
national Indemnity Co. (Cal.) 
(3). Mortgagors and meraagets. 
624(3)—-Where clause made loss payable to mortgagee as its interest appeared, mortgagee 
was proper party to sue on tornado insurance policy, Mortgagee’s transfer of notes 
and mortgage and guaranteeing payment did not deprive mortgagee of right to sue on 
tornado insurance policy. National Union Fire Ins. Co. v. Henry. (Ark.) 
§ 625. PROCESS. 
§ 627. ——-AGAINST FOREIGN INSURANCE COMPANIES. 
(1). In general. 
627(1)—Service on one not in regular employ of foreign insurance corporation, who on oc- 
casion examined given person, was not service on corporation. Court acquired no juris- 
diction of foreign insurance corporation in action on policy delivered in another state, 
by service on state insurance department or agent where company had not applied for 
license. Rausch v. Commercial ‘Travelers’ Mut. Acc. Ass’n. of America. (U. S.) 158 
627(1)—Undisputed facts held to show that defendant insurance company was not doing 
business in Missouri, and that physician served was not agent who could be served. 
Baldwin v. Iowa State Traveling Men’s Ass’n. (U. S.) .. ERS ey Secet cae 
(2). Service of insurance commissioner or other official. 
627(2)—Statute relative to service on foreign insurance corporations applies only to com- 
panies carrying on business transactions of some duration. Rausch v. 
ravelers’ Mut. Acc. Ass’n. of America. (U. S.) 158 
§ 628. DECLARATION, COMPLAINT, OR PETI 
§ 629. —— FORM AND REQUISITES IN GENERAL. 
(1). In general. 
629(1)—Petition by employee to recover disability benefits under employer’s insurance 
policy held not demurrable because of employee’s discharge after disability occurred 
damages and attorney’s fees held recoverable in employee’s suit to recover disability 
benefits maintained by insurance company for benefit of employees. Bankers Health & 
Life Ins. Co. v. Knott. (Ga.) ; 
629(1)—Petition to recover disability payments under insurance policy held not demurrable 
because seeking to recover premium paid after disability arose. Mutual Life Ins. 
Co. v. Enecks. (Ga.) ; ; we i 
629(1)—Petition stating delivery and terms of health and accident policy, aceeptance of 
premiums, and insured’s accidental death stated cause of action. Business Men’s 
Assur. Co. v. Richardson’s Adm’x. (Ky.) : 1066 
629(1)—Petition for recovery on term policy not alleging extension to cover period during 
which insured died stated no cause of action. Estoppel of insurer did not arise without 
pleading supporting inference of new contract to pay for death after term policy ex- 
pired. Reid et al. v. Missouri State Life Ins. Co. (Mo.) nfs : 63 
§ 622. —— DESCRIPTION, SITUATION, AND CONDITION OF SUBJECT MATTER. 
32—Complaint alleging fire policy covered “store furniture and fixtures’ covered refrigerator, 
meat box, sausage grinder, and scales. Great American Ins. Co. v. Pearson. (Ala.) .. 95 
§ 633. —— TITLE OR INTEREST OF INSURED. 
633—Petition containing allegations from which insured’s ownership of property insured 
may be implied is sufficient as against general demurrer. Hartford Fire Ins. Co. v. 
Smith. (Okla.) wae ak Netenkatéus 
§ 634. ——- PERFORMANCE OR WAIVER OF CONDITIONS. 
(1). In general. 
634(1)—Beneficiary suing on life policy need not allege facts constituting performance of 
conditions precedent, general allegation that insured duly performed conditions being 
sufficient. Post v. Grand Lodge. A. O. U. W. . (Ia.) q 
634(1)—Petition held to show compliance with provision requiring tender of policy for 
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indorsement béfore payment of disability. 


Great Southern Life Ins. 
Tex.) 





Co. v. Johnson. 


(2). Conditions as notice and proof of loss. 

634(2)—Petition held to allege facts excusing failure to furnish proofs of loss within time 

required by fire policy sued on. National Union Fire Ins. Co. v. Hall. (Ky.) 
635. —— LOSS AND CAUSE THEREOF. 

635—Petition on fire policy covering automobile held defective for failure to aver what car 

was worth when destroyed. Plaintiff, who failed to allege amount of loss in petition on 

fire policy covering automobile held precluded from recovering where defendant ob- 


jected to evidence of loss. Svea Fire & Life Ins. Co. v. Walker. (Ky.) ............ 1280 
§ 639. — ANTICIPATING DEFENSES. 
639—Complaint on fire ‘policy need not allege waiver of preliminary proof of loss requirement 
of name, statement of facts constituting waiver being sufficient. Waiver of preliminary 
proof of loss requirement in fire policy held sufficiently alleged. Estrada v. Queen Ins. 
Co. of America. (Cal.) 1028 


639—In action on insurance policy, it is unnecessary ‘to negative breach of promissory war- 


ranties and conditions subsequent, such breach being affirmative defense. Smith v. Ohio 


TE SEE Gee WER a i ha brain a ae 2 aan cae wikuss ms cck pale a shins Pk Cea 388 
639—Insured was not required to anticipate defense of release, but could plead cause of 
action aes reference thereto. Galphin v. Pioneer Life Ins. Co. a, tatoo warscscati 92 
§ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 
wo In general. 
640(1)—In action on accident indemnity policy pleas held to present good defense in reduc- 
tion of recovery, unless -—— aint Soctesel facts to which plea presented no answer. 
Inter-Ocean Casualty Co. v. Stallworth. (Ala.) sac teeb eal ete te ase soue teuainds MOE W vata okie dS 434 
640(1)—-In action by aieeed on automobile indemnity policy after judgment was recovered 
against inst aoe for automobile injuries, insurer’s answer held not sufficient to allege 
fraud. Walker v. New Amsterdam Casualty Co. (S. C.) Stag ras Groat Cabies up toh A Gi one ae arcs) a 
(2). Raiden and forfeiture. 
640(2)—Breach of warranty under life insurance policy as defense must be pleaded affirm- 
atively by insurer in action on policy. Post v. Grand Lodge A. O, U. W. (Ia.) ...... 1156 
640(2)—in action on accident policy, insurer’s affirmative pleading of lack of timely notice 
held not waiver of right to urge lapse of policy. Gill v. Massachusetts Bonding & Ins. 
Co. (Wash.) snes PAN Dea Ra ee Doser ee er eda wees 1093 


(4). Notice and proofs of loss. 
640(4)—Insurer must plead specifically failure to furnish proper proof of loss after allega- 
tions of performance of conditions precedent to recovery; proof showing that proof of 
loss was filed with insurer as required by policy is sufficient, in absence of pleading 

oaens sufficiency. Locomotive Engineers’ Mut. Life & Acc. Ins. Co. v. Meeks. i 
ROM es bs a a rai 9 oid a Gh eS dali dk rit pula pt aaa teed leery ta Sake id Raia othe tate as le lel. ig bia: Orie hdl 

§ 641. REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS 

641—Reply asserting proper conveyance of title to insured after loss held insufficient. Na- 
ceenen Soeeon: Pape sees: a, SER, RR vs sepw dle y as 6 ww du beh ara ha iareit claro mouetes 97 

(1). In general. 

641(1)- Replic ation to pleas, alleging lapse of life insurance policy through nonpayment of 
premiums which failed to allege reinstatement was subject to demurrer. Bridgeforth v. 
as Tate oe cheat eee GC. CRI oceans Sa hc cbwemateeouwhe sc sears ee alies 272 

(2) Estoppel and waiver. 
641(2)—Insured’s special replication on suit on policy, setting up estoppel by insurer to assert 


insured was not sole owner, held sufficient. Green v. Westchester Fire Ins. Co. (Ala.) .. 357 
641(2)—Waiver by insurer of proof of loss within 60 days must be pleaded to be available. 
ee. Ee I I os ice youn se min ne area hese hab DERE SS Om 484 


§ 643. AMENDED AND SUPPLEMENTAL PLEADINGS. 
(1). Declaration, complaint or petition. 
643(1)—Although both tenants in common could not recover on fire insurance policy issued 
to one, latter by proper amendment could recover to extent of his interest. Ritson v. 


Rting BOTANOE TCO: TR UNRED G50. o hiee s CER s pha Se Bebe ws ER OES ted ROTO ENS TERS 375 
§ 644. BILIL, OF PAR'TICULARS. 
644—Items of particular of defense required in action on fire policy stated. Albert v. 
Saree: are OEE IS ono bec bok asd wee hae US 5e RH CET ERR Eee A Role 606 


§ 645. ISSUES, PROOFS AND VARIANCE. 
(1). Issues made by pleadings. 
645(1)—Whether insured’s concealment of fact that insured silk was shipped as cotton goods 
precludes recovery for loss of cotton goods also shipped will not be considered, where 
matter was pleaded in answer. Btesh v. Royal Ins. Co. (U. S.) .............. 00 eee 636 
(2). Matters to be proved. 
645(2)—False representation and rescission of life insurance policy -constitute affirmative 
defenses which must be pleaded and proved. Post v. Grand Lodge A. O. U. W. (Ia.)1156 
645(2)—Insured going on accident policy requiring proofs of loss was required to plead 


and prove proofs were ees within 91 days. Mutual Benefit Health & Accident 
Assn. v. Shelton. (Tex.) 866 


(3). Evidence admissible under pleadings. $8 
645(3)—Beneficiary must plead incontestable clause to take advantage thereof against insurer’s 


defense resting on warranty of sound health. Independent Life Ins. Co. v. Butler. 
CATR.) een ene eset e ese estes ent e steers esse ee mses csterssscessccegeesues 717 


645(3)—Waiver of proof ‘of loss within 60 days under burglary ‘policy cannot be proved under 


implied issue raised by affirmative allegations of answer that proof of loss had not been 
given. onner's. Tauenal SUnely GO. ROME). o.05. cass us obs coe vetauesseoupeseae ens 484 


645(3)—Evidence that insured set fire to dwelling containing insured articles held not ad- 


1372 


Topical Index 


missible to avoid me ” us policy, in absence of such allegation in answer. 
rest v. Federal Ins. Co. 
645(3)—Evidence of waiver of hon of loss under automobile theft policy held inadmissible, 
omnes specially pleaded. tas Star Finance Co. v. Universal Automobile Ins. 
ex 
645(3)—-Under express denial that accident policy was in force, evidence was admissible that 
insured had allowed policy to lapse by nonpayment of premiums. Gill v. Massachusetts 
Bonding & Ins. Co. (Wash.) 5 
645(3)—Evidence of total disability, whether confined or nonconfined, was admissible under 


general averments of total disability, without respect for more particular statement. Klein 
v. Great Northern Life Ins. Co. (W. Va.) 
5). Variance. 
645(5)—Admitting fire policy issued to third person containing standard loss payable clause 
to plaintiff held erroneous under complaint averring policy issued to plaintiff as as- 
sured. American Equitable Assurance Company v. Powderly Coal & Lumber Co. (Ala.) 
645(5)—Proof, in action on fire policy, that garage building was not “two-story” garage, 
held not at variance with declaration based on description in policy. Price v. — 
Home Ins. Co. (Fla.) eed tees 
§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
646(1)—Plaintiff suing on accident policy had burden to show making of insurance contract. 
In action on accident policy, plaintiff's burden to show making of insurance contract 
ues —a against because of difficulty of proof. Smith v. Continental Casualty 
° (Ark.) 
646(1)—Insurer, urging that accident policy ‘sued on was not ‘unconditionally delivered be- 
cause of insured’s failure to inform it as to certain fact held not required to show such 
fact. Ward v. Business Men’s Assurance Co. of America. (La.) . 
646(1)—Reliance by insurer on_ exception provided in policy is affirmative defense with bur- 
den of proof on insurer. Turner v. National Benev. Society. (Mo.) : 
646(1)—Conditions precedent must be proved by plaintiff who seeks to recover on insurance 
policy, but not conditions subsequent. State Automobile Mutual Insurance Association 
of Columbus, Ohio v. Friedman. —(Ohio.) 
646(1)—Plaintiff suing on fire policy had burden to show vexatious refusal to pay loss, 
within statute permitting assessment of penalty and attorney’s fee. Concordia Fire 
Ins. Co. v. Commercial Bank of Liberty, Mo. U. aw) 
646(1)—Burden was on insured to establish that insurer predated policy to cover date of 
accident with knowledge of accident. Hansen v. Continental Casualty Co. (Wash.) 
. Avoidance and forfeiture—Insurance of property. 
646(2)—Insurer, pleading breach of warranties in action on fire policy, hed burden of show- 
ing that breach increased physical hazard. Sigrest v. Federal Ins. Co. (La.) 
646(2)—In action on fire policy, insurer had burden of proving aie defenses that 
broker fraudulently acted in dual a and conspired with insured. Smith v. 
Ohio Miller Mutual Fire Ins. Co. 388 
646(2)—Burden of proof is upon insurer to ae that change in occupancy increased fire 
hazard. Day v. Northwest German Farmers Mutual Life Ins. Co. (S. D.) ...1048 
646(2)—Where burglary policy covered property contained in safe to which insured alone 
had access, court could not assume that joint occupancy of store with corporation en- 
hanced risk. In action on burglary policy, burden was on insurer to establish - — 
occupancy of store by corporation with insured increased risk. McKay 
General Accident, Fire & Life Assurance Corp. Ltd., of Perth, Scotland. (Waste) *"1319 
646(2)—lInsurer, to avoid liability on fire policy for increased hazard, must establish that 
insured knew, or was chargeable with knowing means of increase by which hazard was 
increased. Joslin v. National Reserve Ins. Co. (Wis.) 426 
3). Life and accident insurance. 
646(3)—"To sustain plea that insured had high-blood pressure, heart disease, or kidney 
disease, insurer had burden of showing that insured was afflicted with such diseases 
that they were serious, and affected soundness of insured’s health. Independent Life 
Ins. Co. v. Butler. (Ala.) 
646(3)—-That insured received entire wages for month did not raise presumption that order 
given insurer for deduction of nee from wages would not have been honored. 
Continental Casualty Co. v. Baker. (Ark.) .. 
646(3)—Where statute made insured’s misrepresentations ‘immaterial, ‘unless contributing to 
death, insurer had burden of showing insured’s sickness when making ——— con- 
tributed to death. Ryan v. Metropolitan Life Ins. Co. (Mo.) . ; 
4 Payment of premiums. 
646(4)—In action on fire policy, insured had burden of proving payment of premiums. 
Smith v. Ohio Millers’ Mutual Fire Ins. Co. (Mo.) 


(5). Estoppel and waiver as to avoidance or ferteltere. 
646(5)—Presumption exists that agent personally soliciting health policy had opportunity to 
ascertain necessary facts concerning insured’s health and certified same to insurer. 
McConathy v. North American Accident Ins. Co. 
(6). Risk and cause of loss in general. 
646(6)—Burden was on insurer to establish defense that insured set fire to, or caused burn- 
ing of building to collect insurance. Dunn v. Citizens’ Mutual Fire Ins. Co. (Mich.) 
646(6)—Death certificate, as prima facie evidence that cause of death was tuberculosis within 
exception of policy did not relieve insurer of burden of establishing such affirmative 
defense. Turner v. National Benev. Society. (Mo.) 
646(6)—In action on life policy, suicide was affirmative defense and burden was on defendant 
to prove it. Where circumstances of insured’s death are such that it might have 
resulted from negligence, accident or suicide, presumption is against suicide. In action 
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on life policy, where defense was suicide, jury could consider fact that, love of life is 
anes instinct of hee human beings. United Fidelity Life Ins. Co. v. Adair. (Tex.) ..1078 
uicide. 

646(7)—Presumption against suicide in action on life policy held substantive right and not 
merely technical incident of trial wrought for administrative purposes. Mutual Life 
Ins. Co. of New York v. Maddox. (Ala.) 277 

646(7)—-Insurer inter mening defense of suicide in action by beneficiary on life policy held 
to have burden of proof. Absent proof of cause of death of insured in action by bene- 
ficiary on life policy, oars is against suicide interposed as defense. Equitable 
Life Assur. Soc. of U. S. v. De Johnson. (Ariz. 

646(7)—In action on life allen. presumption of accidental death may be rebutted by pre- 
ponderance of evidence. Buro v. Home Benefit Assn. (Tex.) 

646(7)—Where insured’s death resulted from violent and external means, presumption is in 
favor of theory of accident and against theory of suicide. United Fidelity Life Ins. 
Co. v. Adair. (‘T’ex.) 2 

646(7)—Insurer has burden of overcoming presumption against insured’s_ suicide. 
York Life Ins. Co. v. Brown, ane 53 

646(7)—Presumption is against suicide. Stempel v. Oregon Life Ins. Co. et al. (Wash.) .1006 

(8). Extent of loss and liability of insurer. 

646(8)—Insured had burden of proving total disability under policy, where judgment allow- 
ing former installment was not res judicata of subsequent installments. Great Southern 
Life Ins. Co. v. Johnson. (Tex.) 83 

646(8)—Burden of proving insured’s death resulted from accidental means within double 
indemnity provisioon of life policy, is on beneficiary. If death resulted from injury in- 
flicted through violent and external means within double indemnity provision, as_be- 
tween suicide and accidental ~e presumption exists that it was accidental. New 
York Life Ins. Co. v. Ollich ee 

(9). Notice and proof, of loss. 

646(9)—In action against liability insurer on judgment against insured it must be shown 
that condition in insurance contract if notice of accident in suit brought against insured 
was complied with. State Automobile Mutual Insurance Association of Columbus, 
Ohio v. Friedman. (Ohio.) 

646(9)—Insurer’s waiver of filing proof of loss is fact a which may be established 
by evidence. Hartford Fire Ins. Co. v. Smith. (Okla.) 

646(9)—Plaintiff, in action on fire policy, was not required to prove he would ‘have filed 


proofs of loss if insurer had — breached contract by denying liability. Central Federal 
Fire Ins. Co. v. Lewis. (T 


§ 647. ADMISSIBILITY OF EVIDENCE. 
647—Statements of authorized insurance agent, regarding his offers to pay for insured’s au- 
tomobile destroyed by fire, held competent. Evidence showed that witness, introduced to 
insured as adjuster, was insurer’s agent; hence his offers to pay for automobile des- 
troyed by fire were competent. Offers by insurance agent and a to pay for auto- 
mobile destroyed by fire held not offers of compromise, and therefore competent; there 
being no threat to sue. Brown v. Republic Casualty & Surety Co, (Mo.) 
647—Waiver of protection against disclosure of privileged communications may be with- 
drawn any time before acted on. Instrument executed by beneficiary of life policy 
held mere promise to waive protection against privileged communications, withdrawable 
any time before acted on. National Life & Accident Ins. Co. v. Bell. (Okla.) 
$ 648. IN GENERAL. 
(1). In general. 
648(1)—Certificate of title issued to conditional seller’s vendor held admissible in conditional 
seller’s action on policy covering loss from conditional buyer’s fraudulent concealment 
of automobile. Chicago Fire & Marine Ins. Co. v. Sharpensteen. (Ariz.) 
648(1)—Evidence that persons with insured at time of accident were drunk two hours there- 
after held properly excluded, under defense insured was_ intoxicated. Richard- 
son v. Business Men’s Protective Assn. of Lincoln. (Kan.) 
648(1)—In action on fire policy, court properly refused to allow agent to testify, that he 
would not insure building that he a was going to be wrecked. Godwin v. Iowa 
State Ins. Co. (Mo.) 
aly ge that insured signed release because he was geld life policy was not 
good held admissible. Galphin v. Pioneer Life Ins. Co. (S. 
648(1)—Where insurance company admitted that extended term wat ‘beyond date of insured’s 
death, it disputed premium was paid in time, admission of actuary’s testimony con- 
cerning period of extended insurance held error. Security Life Ins. Co. v. Seeber. (U. S.) 942 
(2). Subject-matter included. 
648(2)—Rule that parol evidence of existing facts is admissible to apply descriptive part 
of contract to subject-matter applies to contracts of insurance. Price v. Southern 
Home Ins. Co. (Fla.) 
§ 649. INSURABLE INTEREST. 
649—In action on life insurance policy, evidence that beneficiary, not assured, made applica- 
- for insurance, held authorized as shedding light on insurable interest. Bridgeforth 
. Alabama Life & Accident Ins. Co. (Ala.) 
g 651. — POLICY OR OTHER CONTRACT. 
(2). Making and completion of contract. 
651(2)—Proof of system under which policies were issued and reported was permissible 
to fix actual date of policy. Papas v. Aetna Ins. Co. (Conn.) 
651(2)—Admission of testimony in respect to alleged conversation with and promises by 


insurer’s agent regarding effective date of policy held erroneous. Bankers Reserve J ife 
Ins. Co. v. Yelland. (U. S.) 
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(3). Admissibility of policy in evidence. 
651(3)—Certificate issued to insured evidencing contract of automobile theft insurance be- 
came policy under statute, admissible in evidence in action thereon. National Union 
Fire Ins. Co. v. Griffith. (Ala.) 
654. PERFORMANCE OR BREACH OF WARRANTY OR CONDITION. 
(1). Insurance of property. 
654(1)—In determining whether use made of insured building constituted contemplated use, . 
existing and pre-existing circumstances known to agent and owner when policy was 
sowed. and fos of policy could be considered. Pritchett v. Herman Farmers’ Mutual 
ns. Co 
(2). Life and accident insurance. 
654(2)—Where plea is of warranty as to health of insured and breach thereof, insurance 
application not made part of policy is not evidence of warranty. Independent Life 
Ins. Co. v. Butler. (Ala.) 
$ 655. FRAUD OR MISREPRESENTATION. 
(2). Life and accident insurance. } 
655(2)—Evidence that insured on making application for insurance told agent condition of 
his health held admissible in action on life policy. Mid-Continent Life Ins. Co. v. Parker. 


(Ar 
655(2)—Insurance application, containing representations of health, may be received in 
support of plea of fraud, though application is not made part of contract. Independent 
Life Ins. Co. v. Butler. (La.) 
655(2)—-Application not signed by insured held properly excluded in action on policies. 
Fidelity & Casualty Co. of New York v. Howe. ( 3 
658. LOSS OR DAMAGE TO PROPERTY, AND CAUSE "THEREOF. 
658—Evidence showing value of building destroyed by fire held competent on issue whether 
fire was of incendiary origin, rendering insurance policy void, Singleton v. Hartford 
Fire Ins. Co. (Cal.) 
658—Permitting insured to testify that insurer made no request for further proofs of loss 
than informal ones furnished held not error; insured’s testimony respecting value of 
books destroyed, after reference to list made by him based partly on memory and partly 
from catalogs, held admissible; exclusion of insurer’s evidence that none of insured’s 
books a burned held not error under evidence. American Eagle Fire Co. v. 135 
ively. a 
659. —— DEATH OF OR ‘INJURY TO PERSON INSURED AND CAUSE ‘THEREOF. 
(1). In general. 
659(1)—In beneficiary’s action on accident policy, excluding testimony insured, appendicitis 
patient, declared jolting automobile caused no injury, was error, evidense | eing con- 
flicting. Benefit Assn. of Railway Employees v. Armbruster (Ala.) 643 
659(1)—Excluding testimony, in suit on accident policy, showing sheriff, who shot ‘insured, 
thought insured drew pistol at time, held error. "Testimony that sheriff who killed de- 
ceased insured, under accident policy knew whiskey was stored where insured was 
killed held admissible to explain  sheriff’s presence and material on self-defense issue, 
testimony showing insured was bootlegger held admissible in suit on accident policy, 
on issue of who was aggressor when sheriff shot insured. Excluding copies of papers 
charging insured with bootlegging in suit on accident policy, insured having been shot 
held not error, admitting testimony in suit on accident policy, that witnesses heard 
insured before killing by sheriff, importune son-in-law to quit bootlegging, held error. 
Massachusetts Bonding & Insurance Co. v. Richardson. (Tex.) 
659(1)—Evidence of insured’s reputation in community held admissible, ‘where plaintiff's 
evidence indicated death of insured by burning and insurance companies contended in- 
sured had absconded. Fidelity & Casualty Co. of New York v. Howe. Ss. 
659(1)—Where declaration on automobile liability policy alleged insured permitted son to 
operate automobile which injured plaintiff, testimony denying permission held errone- 
ously excluded. Union Indemnity Co. v. Small (Va.) 
(2). Suicide. 
659(2)—Excluding testimony showing deceased insured’s pom habits, straitened 
financial circumstances, and worries held error, Cae material on suicide issue. 
tual Life Ins. Co. of New York v. Maddox. 
§ 660. VALUATION OF PROPERTY. 
660—In action on fire insurance pos: “Red Book” showing average price of secondhand 
automobiles of kind involve not shown to be correctly made, held incompetent. 
Brown v. Republic Casualty & ‘Surety Co. (Mo.) 
660—Permitting insured to testify that insurer made no request for further proofs of loss 
than informal ones furnished held not error; insured’s testimony respecting value of 
books destroyed, after reference to list made by him pone pee on memory and partly 
from catalogs, held admissible, exclusion of eaner's evidence that none of insured’s 
books were entirely burned held not error under evidence. American Eagle Fire 
Co. v. Lively. (Okla.) 
660—Proof of amount and value of property destroyed was admissible under fire policy, 
where insured’s waiver of breach of warranty was established. Phoenix Assurance Co. 
v. Bulloch (Tex.) 
$ 661. —— AMOUNT OF LOSS. . . : aes 
661—In action on fire policy, plajntiff’s testimony that he tore down remains of building 
_ — as mere recital of what happened. Lux v. Milwaukee Mechanics’ Ins. 1299 
‘o. (Mo eae 
661—Evidence of cost of truck when new, and value after fire, held not competent to prove 
damage. Under fire policy, where truck could not be restored, by repairs, to former 
value, court was permitted to consider depreciation in estimating damage. Wagner - 
Erling Co. v. Ft. Dearborn Casualty Underwriters, Ins., et al. D.) 
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661—Testimony as to amount of stock moved by insured to new location, as shown by inven- 
tory on which witness based testimony as to amount of stock in new building at time 
of fire, held admissible. Testimony of insured’s manager that insured stock and build- 
ing were totally destroyed by fire held admissible in action on fire policy. Springfield 
Fire & Marine Ins. Co. v. Hubbs- _— Motor Co. (Tex.) 
$ 664. ESTOPPEL OR WAIV 
664—Agents’ custom of accepting for ot held inadmissible to_prove insurer ratified 
unauthorized delivery of eves requiring payment of premiums. Penn Mutual Life Ins. 
Co. v. Blount. (Ga.) 
664—Court properly excluded - testimony that insurer’s agent after delivery of policy, de- 
clared that policy covered certain injury not in fact included therein. Owens v. 
National Life & Accident Ins. Co, (Ky.) ee 1063 
664—That fire policy was signed by insurer’s agent ‘and executed in agent’s office held im- 
materia in, nena waiver of condition. Midkiff et al. v. Palmetto Fire Ins. 
Oo. 
664—Evidence showing knowledge of agent procuring aplication for life insurance regarding 
insured’s physicial condition held competent, where insurer interposed defense of false 
warranty. Marsh v. Durham Life Ins. Co. (N. C.) .. 
664—Permitting insured to testify that insurer made no request for further proofs of loss 
than informal ones furnished held not error; insured’s testimony respecting value of 
books destroyed, after reference to list made by him based partly on memory and partly 
from catalogs, held admissible; exclusion of insurer’s evidence that none of insured’s 
books were entirely burned held not error under evidence. American Eagle Fire 
Co. v. Lively. (Okla.) 
664—Evidence of insurer’s declaration of non-liability after time to file proof of loss, but 
within time to sue on policy, 2 admissible to show waiver of proof of loss. Hartford 
Fire Ins. Co. v. Smith. (Okla.) 
§ 665. se AND SUFFICIENCY ‘OF ‘EVIDENCE. 
(1). In general. 
665(1)—Evidence sustained finding that automobile insured against conditional buyer’s 
fraudulent concealment was car described in certificate of title introduced to show com- 
pliance with law. Chicago Fire & Marine Ins. Co. v. Sharpensteen. (Ariz.) ... 
665(1)—Case was made in action on life policy by proof of issue and delivery of policy, 
o—- of oe death of insured, and proof of death. ‘T‘urner v. National Benev. 
ociety 
665CD Tesured’ s testimony that he demanded payment under policy and demand was never 
complied with held to sustain finding that insurer “refused” payment. Federal Surety 
Co. v. Smith. (Tex.) 
(2). The contract. 
665(2)—Evidence failing to show premium rate, duration of risk, or identity of parties held 
insufficient to establish oral contract of fire insurance. Svea Fire & Life Ins. Co. v. 
Foxwell. (Ky.) . 
665(2)—-Finding policy was never renewed “held justified under evidence that no renewal 
policy was issued following promise of agent to renew policy. Deware v. Federal Ins. 
‘o. _(Mass.) 
665(2)—Fire policy, issued after loss, held ‘properly found in effect at time of acceptance 
of application and receipt for premium. Zaremba v. Grange Mutual Fire Ins. Co. 
(Mich.) : 
665(2)—Oral insurance contract held established by understanding that insurance was to 
be effective as of date of application. Devore et al. v. Franklin Fire Ins. Co. of 
Phila. (Mo.) 
665(2)—Evidence held to show that copy of application was not attached to life insurance 
policy as required to render insured’s false statements therein available to insurer. Pru- 
dential Ins. Co. of America v. Connallon (N. J.) 559 
665(2)—Where insurer issued group policy to employer, recovery could be had on proof. of 
individual policy issued to employee stating amount of insurance and terms without 
proof of contents of group policy. Metropolitan Life Ins, Co. v. Wann. (Tex.) ...... 752 
665(2)Evidence held sufficient to support jury’s finding that insurance agent agreed to_re- 
write fire policy in same company to cover building and stock in new location. Springfield 
Fire & Marine Ins. Co. v. Hubbs- Johnson Motor Co. (Tex.) 834 
665(2)—Conversation between insurer’s general agent and insured’s wife held not to show 
intention of insured or agent to modify application provision that insurance was to be 
come effective on approval thereof. Field v. Missouri State Life Ins. Co. (Utah.) ...1212 
665(2)—-Evidence sustained finding that insured, under blanket liability policy covering trucks, 
phoned office of insurer’s agent requesting coverage for additional truck, and received 
favorable answer. Kiviniemi v.. Hildenbrand (Wis.) ess oe 
(3). Avoidance and forfeiture. 
665(3)-—Doctor’s certificate attached to proof of loss held not to show that, at time policy 


was issued, insured as afflicted with disease of which he died. Independent Life Ins. 
Co. v. Butler. (Ala.) 


665(3)—Evidence held to warrant finding that insured’s statements as fo health were be- 
lieved by him to be true. Unionaid Life Ins. Co. v. Munford. (Ark.) 

665(3)—Finding that health policy did not lapse for nonpayment of premium which could 
have been collected from insured’s wages and indemnity due insured held authorized. 
Continental Casualty Co. v. Baker. (Ark.) .. 161 

665(3)—Evidence in action on accident and health policy held to sustain verdict for bene- 
ficiary where testimony was in conflict whether premium was timely paid. a 
Lodge, Woodmen of Union v. Walker et al. (Ark.) 281 

665(3)—Finding that insured truck was 1923 model rather than 1924 model as stated 
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in policy held not supported by evidence. Kleiber Motor Truck Co. v. International In- 
demnity Co. (Cal.) 

665(3)—Evidence held to sustain finding that insured was in sound health when application 
was made and policy delivered, Western & Southern Life Ins. Co. v. Ross. (ind.) 

665(3)—Evidence in action on life insurance. certificate held insufficient to establish false 
representations in insured’s application with reference to previous illness, if any, re- 
lied on as defense. Post v. Grand Lodge A. O. U. W. (la.) 

6€5(3)—Evidence, in action on fire policy, held to show that at time of loss installment of 
premium remained unpaid after ag precludin ere under terms of suspen- 
sion provision. National Union Fire Ins. Co. v. McClure. (Ky.) 

665(3)—Evidence held to show that cement or metal flue and dynamite in burned build- 
ine “aan insured articles did not increase re hazard. Sigrest v. Federal Ins. 
0. a 

that insured 

was in ot Co. v. 
May. 

665(3)- ‘Findine lis insured at date of policy was in sound health held against weight ot 
evidence. American Nat. Ins. Co. v. Melton et al. (Tex.) 

665(3)—Owner was properly charged under evidence with knowledge if unlawful use of 
premises by ss and consequent increase in hazard. Miller v. Union Assurance So- 
ciety, Ltd. (U. S. 

665(3)—Evidence held to show that insured was not in good health at time of mailing ap- 
plication for reinstatement of life policy. Exchange ‘Trust Co. v. Capitol Life Ins. Co. 
of Colorado (U. S.) 

665(3)—Evidence held to sustain conclusion that life and sickness indemnity oe was 
procured by false representation in respect to having consulted physician. ad 
New York Life Ins. Co. (U. S.) 

665(3)—Evidence held to show that mortgagee protected by insurance policy from conversion 
had made sufficient effort and due diligence in locating mortgagor and in attempting to 


1272 


33 


1156 


805 


807 


obtain possession of automobile as required by policy. Miller v. Manhattan Fire Ss 


Marine Ins. Co. (Utah.) 

665(3)—Evidence held sufficient to establish that insurer had notice of accident covered by 
erosions oe policy until after policy had been issued. Hansen v. Continental Casualty 

‘o. (Wash 

665(3)—Evidence, in action on robbery policy, held to show that watchman at time of rob- 
bery at night was “inside the premises” within meaning of policy. Allen Lubricating Co. 
v. Phoenix Indemnity Co. (Wash. ) 

665(3)—Evidence held to sustain court’s finding that fire hazard was increased by vacancy 
of insured building precluding recovery on fire policy. Conway v. Providence Washington 
Ins. Co. (Wis.). 

665(3)—Evidence held not to establish the means by which hazard was increased by opera- 
tion of still in insured building was within knowledge of owner and monyisse so as to 
preclude recovery on fire policy. Joslin vy. National Reserve Ins. Co. (Wis.) 

Loss and liability of insurer in general. 

665(4)—Finding that wife whose property had been stolen, was not member of insured hus- 
band’s household within burglary policy, held supported by evidence. Kohner v. National 
Surety Co. (Cal.) 

665(4)—Evidence in action on fire policy held to show that turpentine was ana | in tanks 
and was destroyed by fire. Marine Bank & Trust Co. et al. v. Home Ins. Co. (La.) 

665(4)—Evidence held not to support charge that insured set fire to, or caused burning of, 
building to collect insurance. Dunn v. Citizens Mutual Fire Ins. Co. (Mich.) 

665(4)—$775 for secondhand automobile destroyed by fire held not excessive in_action on 
$800 policy, notwithstanding purchase price of $600. Brown v. Republic Casualty & 
Surety Co. (Mo.) 

665(4)—In action on judgment against liability insurer, statement of defense held sufficient 
to prove identity of property insured. State Automobile Mutual Insurance Associa- 
tion of Columbus, Ohio v. Friedman. (Ohio.) 

665(4)—Evidence held to establish that dwelling damaged by fire was not “total loss’ 
as to make policy liquidated demand. American Central Ins. Co. Terry. (Tex.) ... 

665(4)—Evidence held to establish “total destruction of building” by y entral Federal 
Fire Ins. Co. v. Lewis. (Tex.) 

665(4)—$4,700 verdict against insurer for damage to building by fire held against weight 
of evidence'in suit on fire policy. Horner Co. Inc. v. Superior Fire Ins. Co. (U. S.) .. 

665(4)—As regards liability of automobile conversion insurer, evidence held to show that 
mortgagee had not given mortgagor permission to take automobile from state. In 
action on automobile policy protecting mortgagee from conversion, finding that no con- 
version was committed held against evidence. Miller v. Manhattan Fire & Marine Ins. 
Co. (Utah.) 

665(4)—Evidence in action on robbery policy held to show commission of acts constituting 
cane within meaning of policy. Allen Lubricating Co. v. Phoenix Indemnity Co. 
(Wash. 

665(4)—Evidence sustained finding liability insurer acted in_bad faith toward insured in 
failing to settle claim for less than coverage of policy. Hilker v. Western Automobile 
Ins. Co. (Wis.) 

(5). Life and accident insurance. 

665(5)—Evidence held to show that disease causing insured’s disability originated more than 
30 days after date of health policy. Mutual Ben. Health & Accident Assn. of Omaha 
v. Hunnicutt. (Ark.) 


484 


104 
592 





The Insurance Law Journal, Vol. 75 


665(5)—Evidence sustained finding insured was killed while driving passenger automobile 
within accident policy, though incidentally car was used for other purposes. Poncino 
v. Sierra Nevada Life & Casualty Co. (Cal.) 

665(5)—Finding that insured’s death was caused by injuries received in automobile acci- 
dent, rather than from apoplexy while driving, held sustained by evidence. Justice v. 
Inter-Ocean Casualty Co. (Cal.) 

665(5)—Evidence indicating death resulted from unexplained violent external means was 
prima facie proof injuries were accidental within accident policy, warranting recovery. 
Bickes v. Travelers’ Ins. Co. (Colo.) 

665(5)—Evidence held not to show that insured suffering from Bright’s disease was totally 
disabled within insurance policy. Mutual Life Ins. Co. v. Enecks. (Ga.) .... 

665(5)—Evidence in action on industrial accident group policy, indemnifying coal com- 
any’s employees, sustained finding plaintiff was employee when injured. Thomas v. 
iberty Life Ins. Co. (Kan.) 

665(5)—In action on accident policy, evidence held ‘sufficient to show that loss of time 
resulted from injury effected by accidental means “independent of all other causes.” 


436 


Langeberg v. Interstate Business Men’s Acc. Ass’n, of Des Moines, Ia. (S. D.) ....1268 


665(5)—Evidence showed insured’s death, apparently from pericarditis, was proximate re- 
sult either of foot injury or subsequent tooth extraction justifying recovery against 
insurer. Provident Life & Accident Ins. Co. v. Holt. (Tex.) ; 

665(5)—Evidence established that disability of insured reuslting in death was not immediate 
or ante, — accident policy requirement. Police & Firemen’s Ins. Ass’n. v. Kem- 
per. (Tex. 

665(5)—Evidence that insured received electric shock to his head while adjusting carburetor 
of automobile with motor racing justified finding of accidental death. Massachusetts 
Bonding & Ins. Co. v. Le May. (Tex.) 

665(5)—Proof of nature of occurrence resulting in insured’s death is essential to recovery 
under double indemnity provision of life policy based on accidental death. Mere proof 
that insured had been shot held insufficient to show accidental death within double in- 
demnity provision of life policy. New York Life Ins. Co. v. Ollich. (U. S.) 

(6). Suicide. 

665(6)—lInsurer relying on cjrcumstantial evidence to prove defense of suicide must estab- 
lish facts so as to exclude reasonable hypothesis of anything except suicide. Absent 
reasonable theory deducible from evidence, on which jury may find insured’s death 
was not result of suicide, verdict negativing suicide cannot be sustained. Equitable 
Life Assur. Soc. of U. S. v. De Johnson. (Ariz.) 

665(6)—Insurer need not prove suicide of insured by such preponderance of evidence 
as to exclude any reasonable hypothesis of accidental death; mere preponderance of 
evidence though only circumstantial, being sufficient. In action on life policy, presump- 
tion of accidental death may be rebutted by preponderance of evidence. Buro v. Home 
Benefit Assn. (Tex.) 

665(6)—Whether insurer overcame presumption against suicide depends on facts in each 
case. New York Life Ins. Co. v. Brown. (U. S.) 


(7). Proof and adjustment of loss. 
665(7)—Insurer must plead specifically failure to furnish proper proof of loss after allega- 
tions of performance of conditions precedent to recovery; proof showing that proof of 
loss was filed with insurer as required by policy is sufficient, in absence of pleading 


challenging sufficiency. Locomotive Engineers’ Mut. Life & Acc. Ins. Co. v. Meeks. 
iss. 


ore a eneries 2s ae adr egy ae of disability to filing proofs of loss held 
authorized under evidence showing insured was insane and unable to fil i i 
Nelson v. Jefferson Standard Life Ins. Co. (N. C.) ee 
665(7)—In suit against liability insurer on default judgment against insured, 
ee — Ro" vagina notice st accident and process papers in substantial com- 
pliance with insured’s contract. tate Automobile Mutual In iati 
Columbus, Ohio v. Friedman. (Ohio.) eee 
665(7)—Evidence held to show that insured did not claim or present proofs of total permanent 
disabilitv until after expiration of about two years. Jones v. New York Life Ins 
Co. (Wash.) ‘ 
(8). Estoppel or waiver. 


665(8)—Evidence that insured told agent true condition of health, and that 
application as he thought best, held not to establish fraud. Wid Continent’ Lite tee 
Co. v. Parker. (Ark.) : 
665(8)—Evidence held to show that any false statements in applicati fi i 
insured’s health and medical treatment, were inserted by "heusere a “2 > 
held to support inference that insurer’s agent collected premiums with full knowledge 


of insured’s illness, thereby waiving condition in polic t 
& Southern Life Ins. Co. v. Ross. (Ind.) —— ee a a. 


665(8)—Evidence held insufficient to establish that agent claimed to hav 
and to have waived proof of loss in automobile fire policy had snihaaing pong aah peg 
Vasaris v. National Liberty Ins. Co. of America. (Mass.) : 
665(8)—Sight evidence is sufficient to show waiver of policy provision regarding time of 
making proof of loss; acts constituting waiver of policy provision regarding proof of loss 
are such as are reasonably calculated to make insured believe compliance therewith would 
be ineffective; evidence held sufficient to warrant finding that insurer waived automobile 


theft policy provision regarding time of makin f i : 
Smith, Cokla.) & proof of loss. Hartford Fire Ins. Co. v. 
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665(8)—Evidence held to establish insured did not file proofs of loss because insurance com- 
pany denied liability on fire policy. Central Federal Fire Ins. Co. v. Lewis. (Tex.) ... 
665(8)—Evidence held insufficient to establish that insurer waived provisions of tornado 


mer that policy would lapse on nonpayment of premium notes. Home Ins. 

uckett (Tex.) . 

§ 666. AMOUNT OF RECOVERY. 

666—Insured having offered no evidence of loss sustained under fire policy sued on is not 
entitled to verdict for substantial damages; directing finding and entering judgment for 
insurer or insured’s failure to prove amount of loss under fire policy was error, if 
insured was otherwise entitled to recover, being entitled to nominal damages. Price v. 
Southern Home Ins. Co. (Fla.) 

666—Premium payments in default were ‘deductible from amount of recovery on ‘policy under 
Statute forbidding forfeiture within six months after default. Wegner v. Federal Re- 
serve Life Ins. Co. (Kan.) . 728 

666—Under $2,000 life policy, providing ‘for monthly payments for total disability, insured, 
totally disabled, could recover only unpaid monthly installments. Metropolitan Life 
Ins. Co. v. Lambert (Miss. ) 660 

666—Verdict for insured against automobile liability insurer held excessive ‘by amount in 
excess of amount specified by policy. De Pasquale v. Union Indemnity Co. (R. I.).. 193 

666—Finding of amount of fire loss according to estimates of reconstruction cost by witness, 
not deducting for depreciation of damaged machines, or salvage, and including exorbi- 
tant wages held excessive. American Central Ins. Co. v. Harmon Knitting Mills, Inc. 


(U. S.) 


§ 667. CONDUCT OF TRIAL. 

667—Denial of plaintiff's motion, four days before trial by court alone, to have setting 
vacated and cause reset for jury held not abuse of discretion. Motions to vacate setting 
of cause for trial by court alone and direct jury trial are peculiarly within discretion 


of trial court, especially where facts as to notice are disputed. Stempel v. Oregon 
Life Ins. Co. et al. (Wash.) 


§ 668. QUESTION FOR JURY. 
(1). In_ general. 
668(1)—Whether claim under theft insurance was assigned for valuable consideration be- 
fore bankruptcy of insured authorizing insured to sue on porct, on reassignment held 
for jury. Rice v. Fidelity & Casualty Co. of New York. (Mic 214 
668(1)—In action on fire policy, evidence whether policy was euuaek held for jury. Tri- 
angle Clothing Mfg. Co. v. Victory Ins. Company of Philadelphia. (Mo.) .... 816 
668(1) Whether evidence justified allowing damages and attorney’s fees for insurer’s 
vexatious refusal to pay tornado loss held for jury. Griebel v. Niagara Fire Ins. Co. on 


°. 
668(1)—When plaintiff, suing on policy, produces any evidence conflicting with admissions in 


proofs of death, jury question arises on credibility of witnesses and weight of 
evidence. Ryan v. Metropolitan Life Ins. Co. (Mo.) .. 
668(1)—Whether insured’s delay in making payment under accident policy was vexatious, 
authorizing counsel fees, held for trial court. Stockton v. Sedalia Life Ins. Co. (Mo.).1263 
668(1)—In action on life policy, whether insurer, in rejecting application for reinstatement 
after 62 days, acted within reasonable time, held for jury. Rocky Mountain Savings & 
Trust Co. v. Aitna Ins. Co. (N. C.) 117 
668(1)—Evidence held to make question for jurv as to fraud of insurer in procuring 
release from beneficiary after insured’s death. Wells v. Inter Ocean Casualty Co. (S. C.) 1068 
668(1)—Evidence as to insured’s mental capacity at time he executed release of liability un- 
der life policy hejd for jury. Whether insured was lacking in mental capacity when 
he executed health certificate held for jury, in action on life policy. Galphin v. 
Pioneer Life Ins. Co. (S. C.) 
668(1)—Whether insured contemplated assignment to first cousin at time life policy became 
effective held for jury. Bankers’ Reserve Life Co. v. Matthews et al. (U. S.) 
668(1)—Evidence held insufficient to make issue for jury of insurer’s vexatious refusal to 
ay loss. Concordia Fire Ins. Co. v. Commercial Bank of Liberty, Mo. (U. S.) .... 349 
668(1)—Construction of life policy with reference to provision for paid-up term insurance 
eld for court. Securitv Life Ins. Co. v. Seeber. Cee Gee a3 942 
668(1)-—Issue of penalty for insurance company’s vexations refusal to pay held for. jury, 
where testimony failed to show company at time payment = refused was aware of facts 
supporting defenses. Buffalo Ins. Co. v. Bommarito. (U. S.) 1022 


(3). The contract in general. 
a ae ee insurance agent assured insured that theft policy was renewed by company 
held for pay Rice v. Fidelity & Casualty Co. of New York. (Mich.) 214 
668 (3)—Whether insurance company orally contracted to continue fire policies in force for 
one purchasing premises from insured held question for jury. Godwin v. Iowa State 
Ins. Co. (Mo.) 595 
668(3)—There was no cancellation of fire” insurance policy, where insured took and attached 
indorsement slip showing additional premium. Metzger v. AZtna Ins. Co. (N. Y.) .... 120 
668(3)—Whether insurer issued group employees’ disability policy and_ received premiums 
thereon with knowledge of union’s substitute rule held for jury. Smith v. Attna Life 
Ins. Co. (N. C.) 76 
668 (3)—Evidence and allegations of insurer’s answer presenting defense of fraudulent collu- 
-— in eases policy held sufficient for jury. Hanover Fire Ins. ie v. D. W. Ray & 
on (Tex.) 


668(3)—Whether life policy was — and accepted held for jury. 
Life Ins. Co. v. McElroy. (U. 
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(4). Avoidance and forfeiture. 
668(4)—Verity of facts, alleged in petition as excusing delay in furnishing proofs of loss 
and traversed by defendant in action on fire policy, was for jury. National Union 
Fire Ins. Co. v. Hall. (Ky.) 
668(4)—Assured’s failure to co-operate with ‘liability insurer as required by policy held not 
to cause forfeiture as matter of law, but was mere evidence of assured’ s breach, relieving 
insurer of liability to assured. What constitutes ‘‘co-operation” within liability policy 
requiring assured to co-operate with insurer in defense of action is usually question of 
fact. Whether assured’s leaving city without notifying liability insurer constituted breach 
of condition requiring co-operation with insurer held, under evidence, for jury. Whether 
liability insurer used such diligence in ascertaining whereabouts of assureds and in 
attempting to procure attendance at trial as would defeat liability under condition  re- 
quiring co-operation held for jury. Finkle v. Western Automobile Ins. Co. (Mo.) 455 
668(4)—Evidence held not to present jury issue of insured’s violation of automobile li- 
ability policy by renting automobile or carrying passengers for hire. De Pasquale v. 
Union i demnity Co. I.) 
668(4)—Whether representation made in application for insurance is both untrue and know- 
ingly falsely: made is fact question. Bankers’ Reserve Life Co. v. Matthews et al. (U. S.) 254 
668(4)—Whether insured’s concealment of fact from underwriter is material is for trier 
of facts. Btesh v. Royal Ins. Co. (U. S.) 636 
668(4)—Instruction as to cessation of operation of plant necessitating employment. 
watchmen, in effect prayer for directed verdict, held property refused. Great American 
Ins. Co. of New York v. Roney & Berger Co. (U. S.) 1017 
668(4)—Instruction as to cessation of operation of plant necessitating employment of watch- 
men, in effect prayer for directed verdict, held properly refused. Great American Ins. 
Co. of New York v. Roney & Berger Co. (U. 5S.) 
(5). ——— Title or interest of, or incumbrance on, property. 
668(5)—Refusing instruction for insurer in suit on automobile theft policy held error under 
evidence showing sale of automobile by insured. National Union Fire Ins. Co. v. 
Griffith. (Ala.) .... 
668(5)—Verdict should not be directed for indemnity insurer because of assured’s failure to 
give notice of original suit if evidence raises inference of waiver. State Automobile 
Mut. Ins. Ass’n. v. Lind. (Ohio) 
668(5)—In action on fire policy where evidence whether deed to insured premises had been 
delivered in escrow was conflicting question was for jury. Day v. Northwest German 
Farmers Mutual Life Ins. Co. D.) 
(6). —— Fraud or misrepresentations in general. 
668(6)—Whether alleged false statements by insured regarding property destroyed by fire 
were willfully made held for jury under evidence. Singleton v. Hartford Fire Ins. Co. 
(Cal.) ‘ 
668(6)—-Questions regarding what warranties were made by insured held questions for 
court and not for jury, where burglary policy was delivered and accepted, constituting 
completed contract. Teich v. Globe Indemnity Co. (Mo.) 
668(6)—Evidence held to make question for jury as to whether beneficiary misrepresented 
insured’s age. Wells v. Inter Ocean Casualty Co. (S. 1 
668 (6)—W hether persons insured fraudulently overvalued automobiles destroyed by fire held 
for = National Union Fire Ins. Co. v. Kaplan et al. S.) 
Health, condition, or habits of insured. 
668(7) —Whether policy was delivered at time insured’s health was good held for jury. 
Mid-Continent Life Ins. Co. v. Parker. (Ark. 
668(7)—Whether insured falsely represented that he was in good health and had not suffered 
epileptic attacks at time of applying for life insurance held for jury. Sympton of disease 
will not be held as matter of law to have increased risk of loss. Laury v. Northwestern 
Mut. Life Ins. Co. (Minn.) 302 
668(7)—Evidence held sufficient to take to jury question whether insured was in sound health 
when obtaining policy. Where medical examiner reported he found insured in sound 
health, examiner’s subsequent testimony he did not examine for particular ailment held 
for jury. Where it was disputed whether insured was in sound health when applying 
for life insurance policy. any evidence oe conflict raised jury issue, 
Metronolitan Life Ins. Co. (Mo.) 
668(7)—Whether insured was in sound health at time of delivery ‘of life policy held for 
jury. Galphin v. Pioneer Life Ins. Co. E 1192 
668(7)—Evidence in suit on life policy held sufficient to go to jury on question whether 
insured obtained policy by misrepresentations as to health. First Texas Prudential Ins. 
Co. v. Long. (Tex.) . 
668(7)—Evidence in suit on life policy held to conclusively show insured’s fraud in failing 
to disclose fact of consulting physician, warranting directed verdict. Tutewiler v. 
Guardian Life Ins. Co. of America. (U. S. 
(8). ——— Payment of premiums. 
668(8)—-Whether sums paid were those required to prevent forfeiture of life insurance policy 
was question for jury. Bridgeforth v. Alabama Life & Accident Ins. Co. (Ala.) 272 
€68(8)—Evidence respecting premium payment by deduction from wages warranted directed 
verdict for insurer sued on accident policy. Ferguson v. Massachusetts Bonding & In- 
surance Co. (Ark.) 
668(8)—In suit on policy with defense that note given for premium had not been paid, con- 
flicting evidence as to when note sued on was due held for jury. National Benefit —_, 
Ins. Co. v. Pitts. (Ark.) 





» Topical Index 


668(8)—Whether, after reinstatement of life policy, there was lapse by four months’ delay in 
= _— of premium, held jury fact question. Kassler v. Aetna Life Ins. Co.. 

inn 

668(8)—In action on fire policy, evidence on issue whether premiums had been paid held 
sufficient to take case to jury. Smith v. Ohio Millers’ Mutual Fire Ins. Co. (Mo.) 

668(8)—In action on life policy, evidence held insufficient to make issue for jury as to tol 
ment of premium within days of grace. Security Life Ins. Co. v. Seeber. (U. S.) .. 

Increase of risk. 

668 (9)—In mortgagee’s action on fire policy, change of use of house to lodging house and 
plaintiff’s knowledge of change held questions for jury. Concordia Fire Ins. Co. v. Com- 
mercial Bank of Liberty, Mo. (U: S.) 

(10). Loss and liability of insurer in general. 

668 (10)—Whether fire which destroyed hotél building covered by insurance was of incendiary 
origin. totally avoiding insurance policy. held for jury under evidence. Singleton v. 
Hartford Fire Ins. Co. (Cal.) 

668(10)—In action on fire insurance policy, whether merchandise was stolen during Ps 
gress of fire and as incident thereto held for jury. Southern Home Ins. 

Wall. _ (Miss.) 

668(10)—In action on automobile policy, whether person committing theft was employee of 
insured held fact question for trial court. Globe & —_— Fire Ins. Co. v. Fuller 
Automobile Co. (Ohio.) 

668(10)—Where it was conceded that automobile damaged _ in “ collision was covered by in- 


359 


109 


468 


surance and only issue was measure of damages, directing verdict for mare 


owner ne not error. Rossier v. Union Automobile Ins. Co. (Ore.) 
11). Life or accident insurance. 
668(11)—Whether automobile owned by insured’s employer and fitted for carrying tools and 


cas by insured for transportation was passenger car within accident policy was eit 


ury. Poncino v. Sierra Nevada Life & Casualty Co. (Cal. 
668(11)——That bruise on body of insured was observed by some, but not by others, raised 
jury question respecting ‘‘external or visible marks” required by accident policy, whether 
insured’s death resulted from disease or from accidental falling against table was ques- 
tion for jury on conflicting testimony. National Life & Accident Ins. Co. v. Hedges 


(Ky.) 

668(11)—-Whether stomach hemorrhages were directly induced by blow on stomach, or as- 
tric ulcers, so as to be effected by accidental means independent of all other causes within 
accident policy, held for jury. Langeberg v. Interstate Business Men’s Acc. Ass’n. of 
Des Moines, Iowa. D. 

668(11)—Question of insured’s total ey in suit to recover queens under life 

policy is one of fact. Great Southern Life Ins. Co. v. Johnson. ( 

668(11) Evidence that insured had not been heard from, but that anidentified body was 
found burned in his automobile, warranted submission to jury of question of insured’s 
death and whether death resulted from accident. Fidelity & Casualty Co. of New 
York v. Howe. (U. S.) 

(12 Suicide. 

668 (12)—Whether insured committed suicide interposed as defense in beneficiary’s action 
on life policy held for jury. where either conclusion could be reached. Whether insured 
— suicide constituting defense to Ogneteery action on life policy held for 

ury under evidence. Equitable Life Assur. Soc. of U. S. v. De Johnson. (Ariz.) ‘ 
668(12)--In action on life policy, evidence on issue of insured’s suicide held sufficient to 
present jury question. Buro v. Home Benefit Assn. (Tex.) 


668(12)—In action on life policy whether insured died by self destruction held for jury. Bas 


United Fidelity Life Ins. Co. v. Adair, _ (Tex.) 

668(12)—Whether insured’s death was suicidal is for jury, if reasonable | persons, in im- 
partial and fair exercise of judgment, may honestly reach different conclusions from evi- 
dence. Court cannot properly give instruction involving or requiring finding that in- 
sured committed suicide, if there is evidence furnishing substantial basis for belief 
that death was accidental or caused by another. Equitable Life Assurance Society v. 
First National Bank of Union Springs (U. S.) 

(13). Amount or extent of loss. 

668(13)—As regards question whether insured building was total loss after fire, whether 
part left standing could have been utilized, held for jury under conflicting evidence. 
St. Paul Fire & Marine Ins. Co. v. Green. rk. 


783 


668(13)—Whether insured was totally disabled within meaning of oer s disability policy 
66 


held for jury. Metropolitan Life Ins. Co. v. Lambert (Miss.) 


668(13)—Disputed_ value of automobile destroyed by fire held for jury, in action on insur- 
) 129 


ance policy. Brown v. Republic Casualty & Surety, Co. (Mo. 

668(13)—Whether insured, engaged in mercantile business. who sustained loss of leg, 
and thereafter gave up business, but was able to‘act as Justice of Peace, was following 
gainful occupation, preventing recovery against insurer for total disability, held ques- 
tion for jury. Great Southern Life Ins. Co. v. Johnson. (Tex.) . 

668 (13)—Whether insured committed suicide, barring double indemnity for accidental death, 
held for jury. New York Life Ins. Co. v. Brown. (U. S.) 


668 (13)—Circumstances surrounding insured’s death may make out prima facie case within 


double indemnity provision of life policy, justifying directed verdict on oo failure 
S.) 1 


to go forward with evidence. New York Life Ins. Co. v. Ollich. (U. 
(14). Notice, proof, and adjustment of loss. 
668(14)—When facts are disputed, it is matter of law what is reasonable time within which 
to give liability insurer “immediate notice” of accident. Whether accident would create 
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belief in reasonably prudent man damage claim_might arise, so as to require notice to 
liability insurer, held jury question. Southern Surety Co. v. Heyburn. PS Sestee ou 
668(14)—Whether notice of injury was given automobile insurer with reasonable promptness 


under circumstances is generally question for jury. Walker v. New Amsterdam Casualty 
es. a es icine ne ahaa bis baie @K Dds ole NOS OD NIS ES Woe Riele ip eee lels alerte a Ma Rebels 
15). Estoppel or waiver. ; ; : 
668(15)—Whether preliminary proof of loss requirement in fire policy has been waived held 
question of fact. Estrada v. Queen Ins. Co. of America. (COL) occ ence wceecscces 
668(15}—Whether, by reinstating life policy without condition, insurer waived ‘Prompt pay- 
ment of past-due premium, held jury fact question. Kassler v. Aetna Life Ins. Co. 
CMMI cain e's 6 5 Sia 6 5 6 w mG in Sie siere bin aiee $0 Sid, Sepang big ais we Cin nein ase Mais alee Tae els 
668(15)—Whether insurer in accident policy waived provision in application that policy 
should not become effective until delivery held for trial court sitting without a jury. 
srocmten. wv. Sedalia Lise Ite. Co. CREO). <.. 6c ccs secs sy nse sinic seis ite arer4 ie entee aa niasecass 
668(15)—Evidence that agent of insurer knew insured kept dynamite when issuing fire 
policy made question of waiver of conditions respecting explosives for jury. idkiff 
et al. v. Palmetto Fire Ins. Co. (N. C.) ; . 
668(15)—Evidence held to make question for jury as to whether insurance company waived 
age limit specified in policy. Wells v. Inter Ocean Casualty Co. (S. C.) ‘ wees 
668(18)—Whether insurer waived forfeiture of automobile indemnity policy for insured’s 
failure to give notice of injury with reasonable promptness held for jury. Walker v. 
New Amsterdam Casualty Co. (S. C.) . . 
668(15)—Whether insurer's agent waived provision that insurance should not 
— _ gna initial premium was paid held for jury. Galphin v. Pioneer Life 
ae 4a. £5. CG ; : 
668(15)—Insurer held entitled to directed verdict on life policy, where evidence showed 
policy never became effctive, because there was no binding waiver of provision requiring 
ee payment during insured’s good health. Inter-Southern Life Ins. Co. v. 
a Ds owed sta dd crela'als oo € iy tardy ee SUIS ARIES Wy Hle Se eete se ware TRIS IAN Wier w wtatete 
§ 669. INSTRUCTIONS. 
(2). The contract. 
669(2)—Instruction that agreement between insured and insurer’s soliciting agent in settle- 
ment for premium constituted payment of premium within provision requiring payment 
before policy became effective held erroneous. Inter-Southern Life Ins. Co. v. McElroy. 
669(2)—Instruction words “sound condition” in accident policy renewal clause meant absence 


of disease or injury tending to shorten life held erroneous. Fidelity & Casualty Co. 
0G) Ne ig et RR RR. i Sc creche aioe mite muatetencs TER AIEM Oa RET IO ae 


(3). Cancellation of policy. 






887 


1121 


192 


143 


669(3)—In action on fire policy, instruction permitting finding that plaintiff agreed. to cancella- 


tion of policy held justified by evidence. Triangle Clothing Mfg. Co., v. Victory Ins. 
ens ik mse, ; REIN)" cen eo Ue ee nee See ae awe 
(6). — Fraud or misrepresentations in general. 
669(6)—Ten year old insured could not have made misrepresentationos wrongfully and 
Knowingly with intent to deceive, and instructions on that assumption were erroneous. 
Wilbon v. Washington Fidelity National Ins. Co. (Ark.) ...........0c0cccceeeecaee 
669(6)—Whether insurance broker’s alleged dual agency, concealed from insurer, constituted 
fraud relieving insurer from liability to insured on fire policy, was jury question. Smith 
¥; Oiie Miinew Braiual Fire Tau, Co.” Cia) os es ois cs ccc ncanmiks coben bes 
669(6)—Refusal of points in action on fire policy, as to concealment or attempt to conceal 
material information, held not error when court charged substance. Great American 
ins; of New York’ v. Honey &- Berger Ca CU. Sy occas odoncnncekasovescn 
(9). Estoppel or waiver as to avoidance or forfeiture. 
669(9)—Instruction that insurer had waived its right to declare policy of sprinkler insurance 
void by reason of material part of building having fallen held not erroneous. Mangels- 
EG Ws URE UES RONG 0s MOD, ox Son coh sw, hs 3 shes an ai waehibe caters ua oe 
669(9)—Instruction that, if policy was delivered to insured while in bad health, then policy 
was void, unless insurer’s agent knew of sickness, in which case agent’s knowledge 
Sw — to insurer, held proper under evidence. Galphin v. Pioneer Life Ins. 
‘0. pena 95 wah une pig Pancake eid acess ainl piaiaes wAioawretan: tigate ered Gacra th ox Croat a eta Gok ethe 
(10). Loss of property or indemnity and cause thereof. 
669(10)—In action on accident policy, instruction respecting previous hernia held not erroneous 
for not stating recovery barred if earlier hernia had healed. Brown v. New York In- 
MOM UNS RRB FREED oi! at a ee i ee et ae rE ae le oer ata 
(11). Death of or injury to person insured and cause thereof. b : 
669(11)—Instruction to consider vehicle ‘“‘passenger automobile” within accident policy if 


customarily used for carriage of insufed held proper under evidence. Poncino v. Sierra 
PICURG Le es TE, TOON ooo... ce, pac cdGeus occ ma eats Orebilaeen kina aaeas 


669(11)—Instruction allowing recovery on accident policy, notwithstanding prior existence 
of gastric ulcer, if injury was result of accident as sole moving and active cause di- 
rectly producing injury, held proper. Langeberg v. Interstate Business Men’s Acc. 
OE OL APR OEE, ER... RS ENGR: i gion man sand beuslicndsn cobs eSGes oreuseee evens 
(12). Extent of loss and liability of insurer. 
669(12)—In action on fire policy, instruction, as to what constitutes “total loss” held proper. 
St. Paul Fire & Marine Ins. Co. v. Green. (Ark.) ... sini kadai oad doh eka vapacts 
669(12)—In action on fire policy, instructions held to submit defendant’s theory that 
plaintiff’s voluntary action in tearing down remainder of building could not be con- 
sidered in determining loss. Lux v. Milwaukee Mechanics’ Ins. Co. (Mo.) 
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952 


382 


432 


164 


783 


239 
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(13). Notice, proofs, and adjustment of loss. 

669(13)—Refusing instruction that if appraisers considered tornado damage to terrace steps 
ae have verdict held proper under evidence. Griebel vy. Niagara Fire*Ins. 
oO. 0. 

§ 670. VERDICT AND FINDINGS. 

670—Finding in action on burglary policy, regarding insured’s residence, held to support 
judgment for insurer. Finding in action on burglary policy, that it was untrue that 
persons committing theft were unknown to insured, held to support judgment for insurer. 
Kohner v. National Surety Co. (Cal.) 

670—Facts found held not to support finding that insurer, through acts of adjuster, waived 
delay in filing proof of loss under hail and tornado policy. Hollich v. Globe & Rutgers 
Fire Ins. Co. (Mass.) 1 

670—Verdict that insured was totally disabled until July 14, and that partial disability began 
July 16, was manifest clerical error. Finding that insured submitted all proofs required 
meant that additional proofs were unnecessary after insured’s denial of liability, where 
waiver was specially pleaded by insured. Federal Surety Co. v. Smith (Tex.) ... 

670—That findings in action on automobile indemnity policy failed to state insured owned 
automobile when accident occurred was immaterial, insurance being against damages from 
“use.” Finding that insured in automobile indemnity policy became “‘obligated” for 
attorney’s fees in defending damage action sustained recovery thereof against insurer, 
oreo absence of finding of payment. Pontious v. American Motorists’ Ins. 
0. x 

$ 675. COSTS AND ATTORNEY’S FEES. 

675—Attorneys employed by authorized directors of Russian insurance company, performing 
valuable services in contesting liquidation proceedings, held entitled to fees. That attor- 
neys employed by Russian insurance company were unsuccessful in opposing liquidation 
proceedings would not defeat claim for services on quantum meruit. Attorney’s fees for 
services for opposing liquidation of insurance company at rate of $40 per hour and $20 
per hour for assistants held authorized. People, Beha v. Second Russian Ins. Co. (N. Y.) 

675—Without fraud, willful negligence, or malice, costs of litigation or counsel fees cannot 
be recovered. Attorney’s application for lien on judgment does not bind defendant 
to payment of odeiionas amount of attorney’s fees. Defendant, not tendering full 
amount of judgment on fire policy and requiring plaintiff to defend motion for subroga- 
tion to plaintiff’s securities, should pay costs and reasonable attorney’s fees incurred 
in defending motion. Allen v. General Ins. Co. of America. (U. S.) 1 


XIX. Reinsurance. 


§ 677. THE CONTRACT IN GENERAL. 

§ 679. CONSTRUCTION AND OPERATION. 2 . 

679—Statutory provision that representations of application shall be part consideration for 
issuance of policy or certificate had no application to reinsuring company which took 
over liabilities of assessment company. Good-faith statements of insured as to health, 
even if untrue, did not affect policy issued by reinsuring company, which assumed lia- 
bilities of assessment company. Reinsurer, assuming liabilities of assessment company, 
could not make issuance of new policy to insured on cancellation of old dependent on 
his express warranty of good health. As to reinsurer’s liability under life policy, it 
was immaterial whether new policy, issued in lieu of certificate in assessment company, 
was valid or not. Unionaid Life Ins. Co. v. Munford (Ark.) 

§ 686. ACTIONS ON CONTRACTS OF REINSURANCE. ’ 

686—In action on reinsurance policy, defendant’s averment of facts to negative or reduce 
plaintiff’s liability to injured persons held proper where defendant was denied right to 
“+ claims. Fidelity & Casualty Co. v. Employers Liability Assur. Corp. Ltd. 
(N. ) F 


XX. Mutual Benefit Insurance. 
(A) CORPORATIONS AND ASSOCIATIONS. 


§ 693. CONSTITUTIONS AND BY-LAWS. . 

693—Vote to amend benefit society’s by-laws, respecting suspension of members, held _ abro- 
gated by ns adoption of new by-laws. Any uncertainty as to meaning of vote 
to amend benefit society’s by-laws, respecting suspension of members, must be resolved 
in member’s favor. Comley v. St. Laszlo Hungarian Roman & Greek Catholic Sick Benefit 
Society of Bridgeport, Inc. (Conn.) 
694. MEMBERSHIP. 

(1). In general. 

694(1)—Mutual insurance association obligated members to pay $2 to association on death 
of any member in order to pay beneficiary, and on death of member $2 assessment was 
paid to treasurer of association, who remitted proceeds to beneficiary in Germany by for- 
warding German marks. Marks decreased in value, and payment therein was rejected 
by beneficiary who sued to recover proceeds of policy. Beneficiary claimed members of 
association were liable for acts of treasurer in_ negligently transmitting proceeds in 
marks, but members claim that they had fully discharged obligation entered into with 
deceased member. Rees v. MacGregor. (Ohio) 

2 Expulsion or suspension. 

694(2)—Member not suspended from benefit society by three-fourths vote of members at 
meeting thereof, as required by by-laws, held not lawfully suspended. Comley v. St. 
eo Roman & Greek Catholic Sick Benefit Society of Bridgeport, Inc. 

onn. 
. Recourse of members to courts. 
694(3)—Individual member of fraternal benefit society could not maintain action against 
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society or its officers for exceeding corporate powers or mismanagement. Reising v. 
Fraternal Aid Union. (Kan.) 
§ 695. FFICERS AND AGENTS. 
695—Local officers of fraternal benefit society cannot waive provisions of constitution and 
laws, though supreme officers may. Huggins v. Sovereign Camp, W. O. W. (Ala.).... 
§ 697. SUPERIOR, SUBORDINATE, AND AFFILIATED BODIES. 
697—Title to fund raised by subordinate group which, though affiliated with larger association, 
collected and held fund for its own benefit, was in group collecting it. If fund collected 
by gow affiliated with larger association is held on trust, cestuis are group members 
or those designated by by-laws. Where fund collected by subordinate group affiliated 
with larger association was held in trust for collecting group, it could demand convey- 
ance. Group seceding from voluntary association held entitled to ‘fund collected by 
group notwithstanding by-law forfeiting property on secession. Property of subordinate 
group, though affiliated with unincorporated voluntary association, may belong exclusively 
to group if collected from members thereof and held for their uses. Decision considera- 
tion determining whether property belongs to association or affiliated group is whether 
group collected property for itself or as administrative organ of association. Donovan 
v. Danielson (Mass.) 


§ 700. INSOLVENCY AND DISSOLUTION. 
§ 705. CONSOLIDATION. 
705—In suit on life insurance policy, question whether insured had notice of clause in merger 


268 


contract limiting insurer’s liability held for jury. Rule that contract must be taken ‘with ° 


its burdens as well as advantages held not applicable to limitation of liability in insur- 
ance merger contract, in absence of notice to insured. Provision in insurance merger 
contract limiting liability of company, held to defense to action on policy, in absence 
of notice to insured of such provision. Hall v. American Ins, Union (Mo.) 


(B) THE CONTRACT IN GENERAL. 


§ 712. WHAT LAW GOVERNS. 

712—Under benefit certificate made in state, rights of parties must be settled under laws of 
state, Supreme Tent of the Knights of the Maccabees of the World v. Dupriest. (Ky.) .. 

§ 715. APPLICATION AS PART OF CONTRACT. 

715—Statute requiring attachment of application to insurance policy became part of benefit 
certificate. Rights of member if beneficiary society became fixed on issuance of certi- 
ficate, and were not taken away by amendment, making statute requiring attachment of 
application to certificate inapplicable to beneficiary societies. Supreme Tent of the 
Knights of the Maccabees of the World v. Dupriest. (Ky.) 

$ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 

§ 718. EXISTING PROVISIONS. 2a 

718—Benefit certificate required insured to comply with laws of association attached to 
certificate. Unattached by-laws may be examined to determine obligation of insurer, but 
not to determine obligation of insured. Supreme Tent of the Knights of the Maccabees 
of the World v. Dupriest. (Ky.) 


§ 719. SUBSEQUENT PROVISIONS OR AMENDMENTS. 
(3). Relating to rate of assessment. 
719(3)—Right of holder of fraternal certificate to old age benefits held not “vested” on his 
attaining age of 70, under provisions of certificate; “vested right.” Necessity for schedule 
rates adopted by fraternal insurance organization determines reasonableness of rates. 
Increased rates of fraternal insurance organization would be presumed to be reasonable 
unless no necessity existed for increase in rates. By-laws of fraternal insurance asso- 
ciation held not to require that rates then in force should thereafter remain same. Sover- 
eign Camp, W. O. W. v. Cousins. (Tex.) 


§ 723. MISREPRESENTATION, FRAUD OR BREACH OF WARRANTY. 
(2). Effect of misrepresentations defined and distinguished. 
723(2)—Falsity of answers in application for benefit certificate invalidated certificate, in 
absence af aieoniion or testimony in respect thereto. Jaklevic v. Supreme Lodge of the 
Fraternal Brotherhood. (Kan.) 
723(2)—False statements in girl’s application for fraternal insurance concerning absence 
of illness and hospital record and concerning residence at home, unless waived prevented 
recovery on benefit certificate; benefit association denying liability on certificate on sole 
ground that assured had died as result of abortion waived falsity of statements in ap- 
plication. Mohr v. Women’s Benefit Assn. of the Maccabees. (Kan.) 
6). Statements as to medical attendance. 
723(6)—Insurer was bound by negative answer written by examining physician relative 
to whether applicant had consulted physician during last five years. egative answer 
as to treatments for disease by applicant for fraternal benefit insurance was breach 
of warranty voiding contract under evidence. Reece v. Supreme Lodge, K. P. (Mo.) 


§ 730%. CANCELLATION, SURRENDER, ABANDONMENT OR RESCISSION. 

730%—Insured could recover where insurer repudiated contract pending appeal from ex- 
pulsion from brotherhood, though complaint did not disclose decision of appeal. Where 
insurance association repudiated contract pending insured’s appeal from expulsion from 
brotherhood, he could recover without showing he was unjustly expelled. Locomotive 
Engineers Mutual Life & Accident Ins. Co. v. Nutting (Ind.) 

§ 731. NATURE AND GROUNDS OF OBLIGATION. 

731—Sixty year old benefit society member not delinquent in_ paying dues for 15 years held 
ont from paying endowment dues. Grand Lodge, x. P. of Oklahoma v. Aaron 
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(5). Statements as to health. 
732(5)—False statements in girl’s application for fraternal insurance concerning absence of 
illness and hospital record and concerning residence at home, unless waived prevented 
recovery on benefit certificate; benefit association denying liability on certificate on sole 
ground that assured had died as result of abortion waived falsity of statements in ap- 
plication. Mohr v. Women’s Benefit Assn. of the Maccabees. (Kan.) 
6). Statements as to medical statements. 
732(6)—False statements in girl’s application for fraternal insurance concerning absence 
of illness and hospital record and concerning residence at home, unless waived prevented 
recovery on benefit certificate; benefit association denying liability on certificate on sole 
ground that assured had died’ as result of abortion waived falsity of statements in ap- 
plication. Mohr v. Women’s Benefit Assn. of the Maccabees. (Kan.) 
(C) DUES AND ASSESSMENTS. 


§ 735. AMOUNT OF ASSESSMENT. 

735—Insurance association member, transferring from term to life plan, held not subject to 
increased rates for members not transferred to another plan, The Maccabees v. Mar- 
shall (Tex.) 

(D) FORFEITURE OR SUSPENSION. 


§ 747. EFFECT OF EXPULSION OR SUSPENSION OF MEMBER. 

747—-That insurance contract contained provision insured should continue to be member of 
brotherhood did not convert contract into one for term insurance. Locomotive Engineers 
Mutual Life & Accident Ins. Co. v. Nutting (Ind.) . 

$ 749. NONPAYMENT OF DUES OR ASSESSMENTS. 

§ 750. DEFAULT AS GROUNDS OF FORFEITURE IN GENERAL. 

750—Holder of certificate in fraternal insurance association forfeited old age benefit by refus- 
ing to pay increased rates. Sovereign Camp, W. O. W. v. Cousins (Tex.) 

§ 

7 


750. DEFAULT AS GROUND OF FORFEITURE IN GENERAL, 
50—That contract could be forfeited for failure to pay assessment did not change contract 


from one of insurance for life to term policy. Locomotive Engineers Mutual Life & 
Accident Ins. Co. v. Nutting (Ind.) 


§ 7A URE SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEI- 


(1). In general. 
753(1)—Fraternal insurance association held not estopped from denying liability for non- 
payment of increased rates, notwithstanding clerk of local chapter had accepted old 
rates from holder of certificate. Sovereign Camp, W. O. W. v. Cousins (Tex.) 
(2). Person to whom payment may be made. 
753(2)—Premium payment to secretary of subordinate lodge of fraternal benefit association 
held sufficient; secretary being representative of Grand Lodge. Williams v. Most 
Worshipful St. John’s Grand Lodge of Ancient Free and Accepted Masons for the State 
of Louisiana. (La.) 
753(2)—Local lodge’s failure to send to grand lodge member’s sick benefit ‘retained to pay 
his grand lodge dues held not to work forfeiture ‘of insurance. Grand Lodge, K. P. 
of Oklahoma v. Aaron (Okla.) 


$ 755. ae arn aee AFFECTING RIGHT OF FORFEITURE. 
(1) n_ genera 
755(1)—Fraternal insurer’s sending blank for proof of death at beneficiary’s request held 
not to waive forfeiture for nonpayment of premium, absent proof of knowledge of 
facts. Cooper v. Sovereign Camp, . W. (N. M.) 
(4). Custom and course of dealing. 
755(4)—Association’s continued acceptance of dues after due dates from member held pre- 
cluded from refusing to pay death benefit on theory member was not in continuous 
good standing. Syz et al .v. Milk Wagon Drivers’ Union, Local 603. (Mo.) 
(5). Effect of provisions as to reinstatement. 
755(5)—Mutual benefit association is not estopped to deny member’s suspension by negotia- 
tions recognizing right to reinstate, without notice that other conditions of reinstatement 
cannot be complied with. Sovereign Camp, W. O. W. v. Cox (Ala.) 
§ 756. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(1). Necessity of proceedings to declare forfeiture. 
756(1)—Failure of member of fraternal benefit order to pay monthly dues worked automatic 
suspension where constitution and by-laws, made — of contract of insurance, so pro- 


vided. Sovereign Camp, W. O. W. v. Cox (A 
§ 758. REINSTATEMENT 


§ 761. HEALTH AND CONDITION OF INSURED. 

761—Under constitution and by-laws of mutual benefit association permitting reinstatement 
if in good health by paying dues, member must be in good health when Bateson is 
received at proper office. Sovereign Camp, W. O. W. v. Cox. (Ala.) .... 

§ 763. WAIVER OF OBJECTION. , oa 

763—Mutual benefit association held not to waive provision requiring good health as con- 
dition to reinstatement by receipt of past due assessment, without notice of insured’s 
illness and death. Mutual benefit association sending member postcard which merely 
stated monthly dues were due and unpaid was not thereby estopped to claim attempted 
reinstatement was ineffectual because insured was not in good health. Receipt by 
mutual benefit association of dues paid for reinstatement after insured’s death did not 
retroactively revive void certificate. Sovereign Camp, W. O. W. v. Cox. (Ala.) 

763—Mutual benefit society retaining back dues until after notice of death of member waived 
by-law requirement of physician’s eertificate. Woodmen of Union v. Warner (Miss.) 
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(E) BENEFICIARIES AND BENEFITS. 

§ Rae INSURABLE INTEREST OF BENEFICIARY. 

76 Policy was void as to beneficiary named therein not having insurable interest in life 
of insured. Jaklevic vy. Supreme Lodge of the Fraternal Brotherhood. (Kan.) 

§ 768. PERSONS WHO MAY BE BENEFICIARIES. 

§ 769. —— IN GENERAL. 

769—Ineligibility of assignee of benefit certificate to be made beneficiary thereunder could 
only be raised by insurer association; insurer association paying proceeds of benefit 
certificate to attorneys of adverse claimants to_await judicial determination of rights 

waived elegibility of assignee as_ beneficiary. Baldwin et al. v. Wheat et al. (Ga.) 

- “Member of fraternal benefit society can designate as beneficiary only persons within 
class designated by statute and constitution and laws of society neither member nor 
beneficial society can by agreement divert proceeds of certificate to one  out- 
side classes provided for by statute. Coffmen v. Security Benefit Ass’n.. (Kan.) 

769—By-laws of benefit association regarding permitted class of beneficiaries and manner of 
designating beneficiary could be waived. Cole et al. v. Kazim Temple Ben. Assn. 
et al. (Va.) ‘ 

§ 770. - Statutory provisions. : 

770—Fraternal benefit society incorporated in another state and authorized to do business 
within state was not limited by state law in respect to qualified beneficiary. ‘Thomas 
v. Supreme Lodge of the Fraternal Brotherhood. (Kan.) 

770—Member of fraternal benefit society can designate as beneficiary only persons within 
classes designated by statute and constitution and laws of society; neither member or 
beneficial society can by agreement divert proceds of benefit to one outside classes 
provided for by statute. Agreement for payment of benefits under certificate of fra- 
ternal benefit society to one not within classes designated by statute is unenforceable. 
Legally appointed beneficiary has a vested interest in the benefit certificate of fraternal 
benefit society could challenge agreement for illegal diversion to member’s brother-in-law, 
Coffman v. Security Benetit Ass’n. (Kan.) 
772. DESIGNATION OF BENEFICIARY. 
773. —— IN GENERAL, 

73—Benefit association waived requirements regarding designating beneficiary, etc., by pay- 
ing over fund to insured administrators. By-laws of benefit association regarding 
permitted class of beneficiaries and manner of designating beneficiary could be waived. 
Cole et al. v. Kazim Temple Ben. Ass’n. et al . (Va.) 

§ 775. —— BY WILL. 

775—Where benefit association member’s wife died before he did and he designated step- 


daughter as beneficiary by will, she was entitled to benefit fund by virtue of appoint- 
1 


ment by will. Cole et al. v. Kazim Temple Ben. Ass’n. et al. (Va.) 

§ 777. INVALID OR INEFFECTIVE DESIGNATION. 

777—Beneficiary certificate was not void because of fact that disqualified beneficiary was 
named therein. Thomas v. Supreme Lodge of the Fraternal Brotherhood. (Kan.) 

§ 779. CHANGE OF BENEFICIARY. 

§ 780. —— RIGHT TO CHANGE IN GENERAL, 

780—-Assignment of benefit certificate by husband and wife to secure husband’s creditor held 
not void, as made by wife to secure indebtedness of husband; wife’s joining in assign- 
ment of benefit certificate in which she was mere volunteer beneficiary held not trans- 
fer of wife’s property in enn of husband’s debt. Baldwin et al. v. Wheat et al. 
(Ga.) : 

§ 782 - RIGHTS OF BE NE F ICIARY PREVIOUSL Y DESIGNATED. 

782—-Beneficiary, in certificate issued by mutual benefit association, had no vested interest 
therein prior to death of member; beneficiary, in certificate issued by mutual benefit 
association, had only expectancy insufficient to prevent member from substituting another 
beneficiary ; member holding certificate in mutual benefit association can change bene- 
ficiary without consent of original beneficiary, subject to limitations imposed by statute, 
articles of incorporation, or certificates. Baldwin et al. v. Wheat et al. (Ga.) 


§ 783. ——- VESTED INTEREST OF BENEFICIARY. 

783—Beneficiary, in certificate issued by mutual benefit association, had no vested interest 
therein prior to death of member; beneficiary, in certificate issued by mutual benefit 
association, had only expectancy insufficient to prevent member from substituting an- 
other beneficiary; member holding certificate in mutual benefit association can change 
beneficiary without consent of original beneficiary, subject to limitations imposed by 
statute, articles of incorporation, or certificates. Baldwin et al. v. Wheat et al. (Ga.) 


§ 784. MODE OF CHANGING DESIGNATION. 
(1). In general. 

784(1)—Mutual benefit association may make reasonable regulations for changing beneficiary 
in benefit certificate binding on member; regulations for changing beneficiary imposed 
by mutual benefit association are for association’s protection and may be waived 7 
association. Baldwin et al. v. Wheat et al. (Ga.) .. 

(6). Who may make objections. 

784(6)—Mutual benefit association may make reasonable regulations for changing beneficiary 
in benefit certificate binding on member; regulations for changing beneficiary imposed 
by mutual benefit association are for association’s cacnaanes and may be waived by 
association. Baldwin et al. v. Wheat et al. (Ga.) ‘ Pacha 

(7). Estoppel and waiver as to mode of change. 

784(7)- Mutual benefit association may make reasonable regulations for changing bene- 
ficiary in benefit certificate binding on member; regulations for changing beneficiary 
imposed by mutual benefit association are for association’s protection and may be 
waived by association. Baldwin et al. v. Wheat et al. (Ga.) 
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§ 791. AMOUNT OF BENEFITS. 
(1). Death benefits. 
791(1)—Benefit certificate requiring payment of monthly assessment on each life member not 
exceeding $2,000 obligated to pay monthly assessment times number of members with 
maximum of $2.000. Supreme Tent of the Knights of the Maccabees of the World v. 
Dupriest. 
§ 793. RIG 
793—Grandchildren of deceased member held not entitled to relief benefits payable, under 
constitution of fraternal association, to “‘children.’”’ Deceased member’s widowed sis- 
ters held “unmarried” within constitution of fraternal association giving them prece- 
dence, as regards relief benefits, over strangers who attended deceased during last ill- 
ness. Smith et al. v. Grand High Court of Jericho of Texas. (Texas.) 
§ 796. RIGHTS OF REPRESENTATIVES OF BENEFICIARY. 
796—Father of minor beneficiary under life insurance certificate who qualified as tutor was 
entitled to recover thereunder, though policy made amount payable to another as tutor. 
Richardson v. Grand Council of the Union Home Protection Society of La. (La.) . 
§ 815. PLEADING. 
(3). Reply. : 
815(3)—Replication of beneficiary suing on life policy to insurer’s plea that insured was 
suspended held demurrable for not showing insured’s assessments were paid, as required 
by constitution and laws of fraternal benefit society. Replication of beneficiary suing 
on life policy that beneficiary informed insurer of insured’s death, answering insurer’s 
plea that no proof of death while in good standing was made, held not demurrable. 
Huggins v. Sovereign Camp, W. O. W. (Ala.) 
(F) ACTIONS FOR BENEFITS. 
§ 816. EVIDENCE. 
§ 817. —— PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
817(1)—Mutual benefit association was presumed to have received and retained money paid 
for insured’s reinstatement in accordance with provisions permitting reinstatement. Soe 
ereign Camp, W. O. W. v. Cox. (Ala.) 
817(1)—Person claiming waiver of forfeiture for nonpayment of dues under fraternal bene 
fit policy declaring such forfeiture has burden of proof. Cooper v. Sovereign Camp, 
W. O. W. (N. M. d ae hres alent ; a : 
817(1)—Deceased member’s grandchildren, suing fraterna] association for relief benefits 
allegedly wrongfully paid to surviving husband, had to establjsh cause of action in 
themselves. Smith et al. v. Grand High Court of Jericho of Texas, (Texas.) 
§ 819 WEIGHT AND SUFFICIENCY. 
(2). Matters of avoidance or forfeiture. 
819(2)—Evidence in action on beneficiary certificate justified finding that dues and assess- 


44 


ments had been paid. Thomas v. Supreme Lodge of the Fraternal Brotherhood. (Kan.) 729 


819(2)—Prima facie case by introduction of policy and proofs of death was disproved by 
acme ed breach of warranty on part of insured. Reece v. Supreme Lodge, 





